Special Report by the Comptroller and Auditor General: Deposit Interest Retention Tax
Chapter 1 : Introduction
Background 
In April 1998 there were reports in the printed media concerning the use by Allied Irish Banks plc (AIB) of "bogus" non-resident accounts as a means of evading Deposit Interest Retention Tax (DIRT). The April 1998 report which contained only an outline of the alleged problem, prompted the Committee of Public Accounts of Dáil Éireann (PAC) to examine the Chairman of the Revenue Commissioners on the issue at a meeting on 28 April 1998.

In October 1998, there were further more substantial reports in the printed media which resulted in the PAC requesting the Chairman of the Revenue Commissioners to attend a meeting of the Committee on 13 October 1998. At that meeting the Chairman of the Revenue Commissioners stated that Revenue were unaware of the alleged scale of bogus non-resident accounts in AIB until the media disclosures in April 1998 and that there had been no deal done with AIB in respect of unpaid DIRT.

AIB were then invited to attend a meeting of the PAC to respond to the statement made by the Chairman of the Revenue Commissioners. That meeting took place on 15 October 1998 with a delegation from AIB headed by its Group Chief Executive. At the meeting the Group Chief Executive contended, inter alia, that the issue of bogus non-resident accounts was an industry wide problem rather than a problem that was specific to AIB. Moreover, he also contended that Revenue had agreed with AIB in 1991 that there would be no retrospective liability to DIRT in respect of interest on accounts previously wrongly classified as non-resident. 

The Governor of the Central Bank also gave evidence to the PAC on 15 October 1998.

On 21 October 1998 the Dáil passed a resolution asking that the PAC examine and report to Dáil Éireann, inter alia, on any purported settlement between financial institutions and the Revenue Commissioners in respect of undeclared DIRT and information known to the financial institutions and regulatory authorities concerning the use of bogus non-resident accounts. By means of that resolution, Dáil Éireann also undertook to facilitate the PAC in its investigations.

Having considered the matter, the PAC decided that its existing powers would not be sufficient to further its investigations into the matter. Accordingly, it made a series of recommendations about how best to proceed which included a recommendation that the Comptroller and Auditor General (C&AG) should be requested by Dáil Éireann to prepare a report and be empowered to conduct an investigation. On receipt of his report, the PAC would then continue its examination of the key issues, using enhanced powers under the "compellability" legislation and make recommendations on further action.

On 8 December 1998 Government initiated a Bill entitled "Comptroller and Auditor General and Committees of the Houses of the Oireachtas (Special Provisions) Bill, 1998" to give effect to the recommendations of the PAC and the Bill became law on 16 December 1998. On the following day, a Dáil resolution requested the C&AG, in essence

to carry out an investigation into the operation of DIRT by the Revenue Commissioners and the financial institutions in the period 1 January 1986 to 1 December 1998

to ascertain if there was a shortfall in the amounts of DIRT paid by the financial institutions and the reasons for and the circumstances of the shortfall

to ascertain the information known or which might reasonably be expected to have been known or available to the financial institutions, the Revenue Commissioners, the Department of Finance and the Central Bank of Ireland concerning the practice of using bogus non-resident accounts for the purpose of evading DIRT and the use made thereof

to report his findings to Dáil Éireann.

The full text of the Dáil resolution is at Appendix A.

Approach
Once the enabling legislation was passed, a dedicated team comprising staff from within my Office with expertise in accounting, information technology and law was set up to undertake the investigation work. At an early stage, the financial institutions were requested to furnish information to me under several headings and all of them complied with this request. Follow-up meetings with representatives from the institutions clarified and elaborated on that information. At the same time, relevant files were sought and obtained from the Central Bank, the Department of Finance and the Office of the Revenue Commissioners and the examination of the papers was augmented by discussion with the organisations as necessary. Each of the financial institutions and the three State organisations were furnished with a synthesis of the information provided by them for the purpose of verifying the accuracy of my summary.

Once all the preliminary information had been obtained, the investigation took on a new complexion. Using the powers granted to me by the legislation, I adopted a three pronged approach

Directing the financial institutions to make discovery on oath of any documents which were germane to the subject matter of the investigation

Appointing an auditor to carry out an examination in the financial institutions of their administration of DIRT

Directing persons to attend before me to give evidence on oath.

Discovering Documents by way of Affidavit
The documents sought were those that touched upon or concerned specific aspects of DIRT administration in the institutions during the period 1 January 1986 to 1 December 1998 and in particular

Minutes of the Board, its sub-committees or audit committee in which any reference was made to DIRT or DIRT related matters

Documents prepared for or used by the Board, its sub-committees or audit committee in which any reference was made to DIRT or DIRT related matters

Reports to or received by Senior Management concerning the administration of DIRT and non-resident exemptions -- this included internal audit reports

Correspondence to or from external auditors concerning the administration of DIRT and non-resident exemptions.

The documents discovered were an important input to the oral hearings as well as constituting a valuable source of material for the final report.

Appointment of an Auditor
Section 2(1)(c) of the enabling Act gave me the power to appoint an auditor to go into the financial institutions to examine individual accounts and documents in order to establish the extent to which DIRT had been in the past, and was currently, administered properly.

To avoid potential conflicts of interest, I did not approach any Irish auditing firm about carrying out this work on my behalf. After consultation with the UK Inland Revenue and with a number of UK based auditing firms who had expertise and experience in systems for collecting withholding tax on interest, I appointed Ms Aileen Barry, a UK partner in Arthur Andersen, to undertake the examination in the financial institutions. In accordance with the terms of the Act, she (and her audit team) performed the work under my control and supervision.

A sampling strategy was determined after consultation with the Central Statistics Office and a tailored audit programme was developed in conjunction with the appointed auditor and validated by the head of internal audit in a major international bank operating in the UK.

The samples selected were representative of the non-resident account base across the industry and also included a number of branches/offices which appeared to have a disproportionate preponderance of non-resident accounts.

The appointed auditor examined non-resident and other DIRT exempt accounts and Special Savings Accounts in 56 offices and branches of financial institutions. The outcome of the audits was discussed by her or by a member of her team with the appropriate representatives of the financial institutions in each case. The auditor reported her findings to me on 5 July 1999 and I have incorporated the results of her examinations in this report.

Taking Oral Evidence on Oath
Having examined the information provided and the discovered documents, I drew up a list of persons who, on the face of it, appeared to be in a position to help me ascertain the facts in relation to the subject matter of my investigation. Over the period 26 April 1999 to 21 June 1999, I held 59 hearings and took evidence on oath from 76 witnesses. All oral evidence was taken in private in the presence of a stenographer and the ensuing transcripts were available to the relevant witnesses. A list of witnesses who attended is at Appendix C. Supplementary information, where appropriate, was obtained on affidavit.

The oral hearings were useful in clarifying and elaborating on much of the information contained in the documentation.

Finalisation of Report
The report represents the merging of the results of the three strands of investigation. 

None of the organisations or persons referred to in Appendices B and C of the report have seen this report or any part of it prior to it being laid before Dáil Éireann. Nevertheless, I am satisfied that the report substantially reflects the factual position in the case of each of those organisations and persons.

The report has been prepared in a format that will, I hope, facilitate the efficient, effective and expeditious completion of the hearings of the PAC into the administration of DIRT.

Appendices and Report References
Key documents upon which certain parts of the report are based and information germane to the subject matter of my investigation are set out in the Appendices. In some instances, names and/or information which might identify individuals and/or institutions have been masked. This has been done for practical reasons (for example when exhibiting sample documents) or to protect the identify of account holders as is required under Section 2(6) of the Comptroller and Auditor General and Committees of the Houses of the Oireachtas (Special Provisions) Act, 1998.

In the case of financial institutions, individuals, other than those who attended the oral hearings, or who participated in relevant internal meetings in the institutions have not, in the main, been identified. However, in some cases individuals referred to in the report may be identifiable by surrounding information. This has been unavoidable. To the extent that information concerning such individuals is included it has been extracted from discovered documents or otherwise obtained from the relevant financial institution.
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Chapter 2 : Taxation of Interest
Irish residents are liable to pay income tax on deposits held by them in Ireland and abroad. Where a double taxation agreement is in force a credit is given for any foreign tax paid on the interest. While non-residents are liable for tax on interest on deposits this liability has in effect been removed for the vast bulk of non-resident depositors by virtue of Double Taxation Agreements which provide for taxation of interest in the country of residence only. Interest earned by non-residents on deposits with institutions operating in the International Financial Services Centre is, since 1995, tax exempt.

Up to 5 April 1986 interest on bank deposits by both individuals and corporate bodies was paid gross. There was an obligation on the recipient to make a return of such income for purposes of income tax assessment. In addition, gross interest paid by banks over a specified figure was liable to be reported directly to Revenue except in those non-resident cases where the banks had been given a notice requesting non-disclosure. 

In the case of Building Societies an arrangement was in place under which standard rate tax was deemed to have been discharged on the individual’s behalf. Building Societies entered into such arrangements with Revenue under Section 31 of the Corporation Tax Act 1976. Under these arrangements the Societies paid tax to the Revenue Commissioners at a "composite" rate (CRT) in respect of interest and dividends paid out. As a consequence, the interest and dividends were paid without deduction of tax at source to the beneficiaries. The rate of CRT was set each year and represented tax partly at the standard rate of income tax and partly at a reduced rate. In 1985-86, the last year of operation of CRT, the rate was 28%, i.e. 80% of the Standard Rate of 35%.

CRT was calculated by reference to the total interest paid by the Societies (excluding interest paid to banks). It was not computed at individual account level. Accordingly it was levied on all accounts, including non-resident accounts. Individuals in receipt of Building Society interest were obliged to declare this interest and pay tax at marginal rates subject to a credit for tax paid on the interest at standard rate. CRT was paid on a six-monthly basis by the Building Societies. The Building Societies were not required to file returns of interest or dividends paid on individual accounts.

Reporting of Interest
Up to 1963 the assessment of interest for purposes of tax was based solely on voluntary returns by the taxpayer. In its Seventh Report on 28 March 1962, the Commission on Income Taxation had recommended

"That the law should be amended as necessary to provide that annual returns should be furnished by banks and other financial institutions of all moneys held on deposit on behalf of others and exceeding, say, £1,000, for any one person".
The Commission specifically indicated that the return should not be insisted on where, although the funds are held in the State, the beneficial owner is not resident in the State for the year in question.

Two members of the Commission dissented from the recommendation, citing the danger of undermining confidence in the banking system and encouraging capital outflows.

In its response to the Commission’s recommendations (Second White Paper on Direct Taxation; April 1963), the Government accepted the recommendation but indicated that the principle of the recommendation might best be implemented by seeking returns of interest accruing rather than of amounts held on deposit as amounts on deposit may vary considerably from day to day.

Accordingly, section 17 of the Finance Act 1963 obliged financial institutions to make a return to the Revenue Commissioners of interest paid or credited to an individual without deduction of tax in cases where the interest exceeded £15. The reporting threshold was increased to £50 in 1965 and, between 1968 and 1982 was set at £70. It has stood at £50 since then. 

Such a return had to state

the amount of interest paid or credited

the payee’s name and address.

Following the recommendation of the Commission on Income Taxation, the section excluded from the reporting requirement, cases where the person beneficially entitled to the interest was non-resident. As a result, returns to Revenue would not cover interest paid on non-resident accounts nor amounts paid to other taxpayers below the reporting threshold.

In its operation the reporting procedure did not work smoothly. In a memorandum prepared by the Revenue as background to a meeting with the Irish Banks Standing Committee (IBSC) in November 1976 these concerns were articulated as follows.

"As a result of [a review by a special anti-evasion unit] it became clear that the manner in which the provisions of section 175 of the Income Tax Act, 1967 was being operated gave rise to concern particularly as regards the attitude to it adopted by certain bank officials.
The main area in which bank officials seem to facilitate, if not encourage tax evasion, is in relation to section 175 of the Income Tax Act, 1967, that is, the section which provides for returns to the Revenue of interest amounting to more than £70 paid by financial concerns without deduction of tax. This was an anti-evasion measure introduced by the Government in 1963, following a recommendation by the Commission on Income Taxation and one would have expected that national institutions would have been concerned to see that Government objectives would have been carried out. In this particular area, however, it appears that bank officials are deliberately frustrating this objective. Evidence of this is available in a considerable number of instances - sufficient to show how widespread the practice is. It may be that the bank managers and officials in question are taking this course without the approval or knowledge of senior bank management, in which event, it is important that the matter be brought to their notice." 
In the subsequent meeting the representatives of the IBSC indicated that "the banks could not stand over situations where branch managers wantonly accept certificates by depositors that they were non-resident where they know that the individuals concerned are local residents".

One significant effect of the introduction of DIRT was to extend to financial institutions generally the arrangement for non-disclosure (non-reporting) of interest which had previously applied to the building societies. The provisions of Section 175, which relates only to interest paid gross, did not apply to interest paid under deduction of DIRT.

Introduction of DIRT
DIRT was introduced for interest paid or credited in tax years from 1986-87 onwards. It was imposed by Section 32 of the Finance Act 1986 and has remained in force since then. As a result, from 6 April 1986, all interest paid by deposit taking institutions whether banks or building societies was liable to DIRT unless otherwise exempted.

In introducing DIRT, the Minister for Finance said in his Budget Statement of 29 January 1986

"Existing arrangements for the taxation of deposit interest are unsatisfactory. They give undue advantage to some financial institutions and there have been demands for harmonisation. I propose to make a significant change in the direction of equal treatment of the main deposit-taking institutions. This will ensure more orderly tax procedures, more effective countering of tax evasion and increased revenue.
Accordingly, with effect from 6 April 1986, a retention tax, at a rate of 35 per cent, will be deducted at source out of interest paid or credited on bank and building society deposits in the beneficial ownership of residents ..."
Adjustments to DIRT 1992-93
In order to minimise the risk of capital outflows that might have arisen following the liberalisation of capital markets and the ending of Exchange Control in 1992 - under which Irish residents were allowed to maintain accounts with foreign financial institutions - Section 22 of the Finance Act 1992 made significant changes to the DIRT regime

Companies and pension funds were to be allowed hold accounts, the interest on which was not to be subject to DIRT. To open such accounts companies and pension funds had to lodge a declaration with the relevant deposit taker. The gross interest payable on the account is reportable to Revenue. 

Individuals were to be entitled to open Special Savings Accounts (SSAs) subject to a lower rate of DIRT (initially 10%, increased to 15% in 1995 and to 20% in 1998). The accounts were subject to a capital limit of £50,000, with an individual entitled to hold only one account at any one time. A married couple may, however, have two SSAs at any one time. To open an SSA a form of declaration now set out in section 264 of the Taxes Consolidation Act, 1997 must be lodged with the relevant deposit taker. This declaration requires, among other things, a declaration as to the simultaneous non-holding of other SSAs. 

The tax liability of the depositor was limited 

The DIRT deducted from interest on SSAs represents an individual’s total liability to income tax, PRSI and levies in respect of the interest - and does not have to be included on the individual's tax return.

The DIRT deducted at the standard rate of income tax from deposit accounts, other than SSAs, was to satisfy the individual's liability to income tax in respect of the interest. Unlike the interest on SSAs, the interest must be included on the individual's tax return and may be liable to PRSI and levies.

The distinction between non-resident funds held in Irish and foreign currency was abolished from 1 January 1993. A non-resident declaration had to be completed in respect of all foreign currency deposits from that point on.

In summary, interest which could be paid gross after 1992-93 included 

interest on deposits by non-residents

interest on deposits by charities, companies and pension funds

interest paid to deposit taking institutions themselves

interest paid to the Central Bank of Ireland

interest on debts or securities issued by the deposit taking institution and listed on a stock exchange

in the case of resident institutions, interest on deposits with their branches abroad

in the case of non-resident institutions, interest on deposits which are not held by branches in the State.

Other exemptions apply to Credit Unions and to interest paid to subsidiaries of financial institutions.

DIRT Proceeds
The total DIRT returned for institutions during the period under review is set out in Table 2.1.

Table 2.1
Deposit Interest Retention Tax returned by Financial Institutions, 1986-87 to 1997-98
	Year to 5 April
	DIRT returned by financial institutions
	

	
	SSA rate
	Standard rate of income tax
	Total

	
	%
	£m
	%
	£m
	£m

	1998

1997

1996

1995

1994

1993

1992

1991

1990

1989

1988

1987
	15

15

15

10

10

10

-

-

-

-

-

-
	42.99

31.28

23.37

20.86

17.04

2.06

-

-

-

-

-

-
	26

27

27

27

27

27

29

30

32

35

35

35
	145.27

110.00

108.27

92.86

157.99

323.43

277.41

282.13

231.90

194.25

271.39

253.11
	188.26

141.28

131.64

113.72

175.03

325.49

277.41

282.13

231.90

194.25

271.39

253.11


Source : DIRT returns received by Revenue from Financial Institutions 1986-87 to 1997-98

Revisions of the DIRT provisions in 1992, which introduced a low rate for Special Savings Accounts and exempted companies and pension funds, reduced the DIRT yield. This decrease was partly offset by an increase in yield on the Corporation Tax side in the next appropriate accounting period. In fact the DIRT yield of £175m in the first year after the change (1993-94) was substantially reduced from the yield of £325m in 1992-93. However, in that period interest rates were also reduced substantially.

Interest Assessment
The interest giving rise to the DIRT returned by the financial institutions in the period is set out in Table 2.2.

Table 2.2
Interest liable to DIRT as calculated from returns by Financial Institutions
	Year to 5 April
	Interest Assessed
	Total Interest

	
	SSA Rate
	Standard Rate
	

	
	£m
	£m
	£m

	1998
	286.59
	558.72
	845.31

	1997
	208.53
	407.42
	615.95

	1996
	155.81
	402.60
	558.41

	1995
	208.59
	343.94
	552.53

	1994
	170.35
	585.13
	755.48

	1993
	20.63
	1197.89
	1218.52

	1992
	
	956.60
	956.60

	1991
	
	940.42
	940.42

	1990
	
	724.68
	724.68

	1989
	
	555.01
	555.01

	1988
	
	775.40
	775.40

	1987
	
	723.17
	723.17
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Chapter 3 : DIRT and Non-Resident Exemptions
DIRT - Statutory Requirements
DIRT is a self-assessment tax - and has been so since its introduction in 1986. This means that financial institutions have a statutory obligation to deduct DIRT from any "relevant interest" paid to a depositor, to pay it over to Revenue and to make a return on a prescribed form. 

Under Section 258 of the Taxes Consolidation Act, 1997

a relevant deposit taker must make to the Collector-General, within 15 days of the end of a tax year (by 20 April) each year, a return of the relevant interest paid by it in that year and of the amount of DIRT in relation to that payment. The return must be in a form prescribed by the Revenue and contain a statement to the effect that it is correct and complete. A return is required whether or not any relevant interest was actually paid in the year.

DIRT is payable to the Collector-General without the making of an assessment but an assessment may be raised by an inspector (whether or not the tax has been paid at that time) if DIRT, or any part of it, for a year is not paid by the due date.

DIRT deducted by a relevant deposit taker in a tax year is to be paid to the Collector-General at the same time as the return for that year is due but this is modified by a further requirement on the deposit taker to make a payment "on account of appropriate tax" due for a tax year by the 20 October in that year. There are two alternative ways of computing the amount of the payment on account

(i) the DIRT due in respect of the interest accrued on a daily basis in the period 6 April to 5 October, or

(ii) the amount of DIRT due in respect of the interest paid/accruing in the 12 months to 5 October, less the amount of DIRT paid in the previous April. This method of calculating the payment on account is mandatory where the amount of DIRT which a relevant deposit taker is due to pay in respect of interest paid/credited in a tax year is less than the amount of tax appropriate to the interest which accrued on deposits held by it in a specified period of twelve months (ending on its latest general crediting date or, if there is no general crediting date, on 5 April in the year). Once this alternative method applies for a particular year in a case it applies for all succeeding years.

Payments on account are also payable without the making of assessments and the return for a tax year must contain details of such payment including the amount of interest involved.

DIRT overpaid in any one year is carried forward and set off against DIRT payable for subsequent years.

Where an inspector is not satisfied that any amount of DIRT which ought to have been, but was not, included in a return or the inspector is dissatisfied with any return made to the Collector-General he/she may make an assessment on the relevant deposit taker to the best of his/her judgment. Any DIRT due under the assessment will be due from the same date it would have been due if a correct return had been made.

The normal provisions of the Income Tax Acts relating to the assessment, collection and recovery (including appeal procedures) of income tax, apply to the assessment, collection and recovery of DIRT.

Penalties
Failure by a relevant deposit taker to deduct DIRT when it should have been deducted, or to pay over DIRT deducted to the Collector-General, are Revenue Offences under section 1078 of the Taxes Consolidation Act, 1997. Penalties under the section are, on summary conviction, fines of up to £1,000 and/or imprisonment of up to 12 months, while, on indictment, there is provision for fines of up to £10,000 and/or imprisonment of up to 5 years. In the case of a company, any person who is a director, manager, secretary or other officer or member of the committee of management or other controlling authority of the company and who can be shown to have consented or connived at the offence can also be held personally guilty of the offence and subject to proceedings under the section.

Non-Resident Exemptions
Interest Reporting Exemption
Prior to the introduction of DIRT non-residents were entitled, on serving notices known as Form Fs, on the deposit taker, to have details of interest paid to them excluded from returns to Revenue. Persons completing Form Fs were required to 

declare that the person who was beneficially entitled to the interest when it was paid or credited was not then ordinarily resident in the State

request that the interest should not be included in returns made to Revenue.

This exemption continued after the introduction of DIRT and applied to all financial institutions.

The Form F notice was required to be completed periodically but did not name the beneficial owner. Prior to 1986 Building Societies had been outside the ambit of the Form F provisions by virtue of their special arrangement with Revenue under Section 31 of the Corporation Tax Act, 1976 under which they paid tax at a composite rate.

Exemption from Net Payment of Interest
The effect of Sections 31 and 32 of the Finance Act, 1986 was to excuse a financial institution from deducting tax from interest where the deposit holder served a declaration on it declaring that the beneficial owner of the interest is non-resident and the deposit holder had satisfied itself that no person resident in the State was beneficially entitled to any interest in respect of the deposit.

A non-resident declaration under Section 37 of that Act had to

be made by the person to whom the interest on the deposit was payable

be in a form prescribed or authorised by the Revenue Commissioners

declare that, at the time of the declaration, the person or persons beneficially entitled to the interest on the deposit was or were not ordinarily resident in the State

contain the name, address and country of residence of any such person declared to be beneficially entitled to the interest

contain an undertaking by the declarer that, if the person or any of the persons beneficially entitled became resident in the State, he/she would notify the relevant deposit taker accordingly.

There was also provision that any other information that the Revenue Commissioners might reasonably require in the matter could be included in the declaration. 

In order to allow time to put declarations in place the older Form F was accepted in lieu up to April 1987 in accordance with Section 37(1) of the Finance Act, 1986.

The entitlement for exemption from DIRT on the basis of non-residence depends in law on both the fact of non-residence and the serving of a declaration. The legislation provides that a relevant deposit taker shall treat every deposit as a relevant deposit (i.e. a deposit from which DIRT must be deducted) unless satisfied that it is not so. 

For a deposit to be exempt from DIRT it must be a deposit in respect of which 

no person resident in the State is beneficially entitled to any interest, and

a declaration has been made to that effect.

The financial institution must, therefore, deduct DIRT unless these two conditions are met.

The key features of the two inspectable documents are set out in Table 3.1.

Table 3.1Claiming Exemptions on the basis of Non-Resident Status - Statutory Provisions
	Features of Inspectable Documents
	For DIRT Exemption
	For Non-return of Interest 

by financial institution

	Onus on person to whom interest is paid
	A declarationa should be given

in writing and signed

by the person to whom the

interest is payable

in a form prescribed or authorisedb by Revenue

declaring that the person beneficially entitled to the interest is non-resident

giving the name, address and country of beneficial owner

gives an undertaking to notify any change of residence status to the deposit taker
	A notice served on the deposit taker declaring

the beneficial owner is non-resident

requesting non return of interest to Revenue

	Frequency
	Once-off
	Periodic

	Onus on deposit taker
	To treat every deposit as liable to DIRT unless it has satisfied itself that it is not such a deposit

Where it has so satisfied itself to continue to treat it as DIRT-exempt until it is in possession of information which can reasonably be taken to indicate that the deposit is liable to DIRT.
	Where not satisfied that the person who has served the notice is non-resident to request

an affidavitc stating the name, address and country of residence of the depositor at the date of interest payment or credit and 

if the depositor is not the beneficial owner giving like particulars in respect of the beneficial owner.

	Retention of Documents
	Declarations must be retained for the greater of six years or three years after closure or reclassification of the deposit account.
	Both notices and related affidavits must be retained for six years from the date of service of the notice on a deposit taker

	Revenue Rights
	To give notice requesting supply of the declaration and take copies and extracts thereof.
	To request confirmation that a specific person has served a notice on the bank and be furnished with it together with any related affidavit


Qualification for Exemptions - Summary of Provisions
After 1986 the statutory provisions in regard to the evidencing of non-residence required financial institutions to

hold a non-resident declaration (Form 37) to exempt a person from deduction of DIRT

hold a notice (Form F) requesting non-return of interest to exempt a person from having interest reported to Revenue

seek an affidavit if they were not satisfied the holder of the account was non-resident.

Revenue Concession - Form F
The banks made representations to the Department of Finance that there was duplication between these requirements. While the legislation was never amended, a concession was made by the Revenue under the Care and Management Provisions which was communicated to the Irish Bankers Federation on 12 November 1993 in the following terms

"On the point you and your colleagues made concerning the perceived duplication involved in requiring both a completed Form F as well as a non-resident declaration, the Revenue Commissioners are prepared to agree that in those circumstances Form F can be dispensed with. Completion of the non-resident declaration alone will be regarded as sufficient to absolve the bank concerned from the obligation to include details of interest, to which the declaration relates, from the return required under Section 175 of the Income Tax Act 1967 as amended".
The general understanding reached was

the concession was effective from 12 November 1993 and applied to new and existing accounts

despite dispensing with the notice the procedure of calling for an affidavit where the deposit taker was not satisfied with the residency status claimed still stood

there was no intention to combine the two documents. The declaration would be accepted in lieu of the notice.

Chapter 4 : Deposits at Financial Institutions
DIRT and Non-Resident Deposits
Background
At 30 November 1998 the total deposits in the banking system amounted to £54.5 billion. 29% of all deposits were classified by the Central Bank of Ireland as non-resident.

37 Financial Institutions remit DIRT to Revenue. A further 41 institutions take deposits but do not remit DIRT because they conduct business mainly with non-residents or other DIRT exempt persons. The breakdown of the total deposits at 30 November 1998 is as set out in Table 4.1.

Table 4.1
Analysis of deposits by tax status of financial institutions
	
	DIRT paying 

institutions
	Non-DIRT paying institutions
	Total

	
	£ billion
	%
	£ billion
	%
	£ billion
	%

	Resident deposits
	37.5
	83
	1.1
	12
	38.6
	71

	Non-resident deposits
	7.6
	17
	8.3
	88
	15.9
	29

	
	45.1
	100
	9.4
	100
	54.5
	100


Growth in Deposits
Total deposits stood at £12.1 billion in December 1985 and comprised £9.4 billion resident deposits and £2.7 billion classified as non-resident. Figure 4.1 shows that deposits have grown steadily over the period to 1998 with a remarkable increase in respect of non-resident deposits in the years 1995 and 1996, from £6.1 billion to £12.5 billion. This increase is largely attributable to the impact of International Financial Services Centre activities.

Figure 4.1
Deposits held by financial institutions 1985 to 1998
Deposit Market Sectors
The share of the deposit market held by the main banking sectors is set out in Table 4.2. In volume terms over half the non-resident deposit market is concentrated in institutions which transact mainly foreign business. These institutions are mainly in the International Financial Services Centre.

Table 4.2
	Deposits at financial institutions at 30 November 1998
Proportion of overall activity by nature of operation

	
	Resident
	Non-resident
	Total

	
	£m
	%
	£m
	%
	£m
	%

	Main Clearing Banks
	20,575
	53.3
	3,992
	25.1
	24,567
	45.1

	Building Societies
	8,240
	21.3
	1,398
	8.8
	9,638
	17.7

	State Banks
	2,883
	7.5
	398
	2.5
	3,281
	6.0

	Others with predominantly domestic business
	5,344
	13.9
	1,402
	8.8
	6,746
	12.4

	Others with predominantly foreign business
	1,534
	4.0
	8,723
	54.8
	10,257
	18.8

	Total
	£38,576m
	100.0
	£15,913m
	100.0
	54,489m
	100.0

	
	
	70.8%
	
	29.2%
	
	100.0%


The non-resident proportion of the total book within each sector is set out in Figure 4.2. In general it ranges between 12% and 21% for institutions conducting mainly domestic business but accounts for the vast bulk of business of those institutions conducting mainly foreign business.

Figure 4.2
Residency of deposit-makers by banking sector
Sectoral share of Non-Resident Deposits - DIRT Paying Institutions
The vast bulk of £7.6 billion non-resident deposits held by institutions which remit DIRT to Revenue is held by the main clearing banks and building societies (71%). Figure 4.3 sets out the market share of non-resident funds by banking sector.

Tax Status of Deposits at Financial Institutions
The deposits of financial institutions which remit DIRT to Revenue can be broken down as set out in Figure 4.4.

Approximately 60% of all deposits of financial institutions (excluding inter-bank and other deposits which are statutorily exempt) is liable to DIRT. The balance (40%) was exempted on the basis of declarations from the depositors. Non-resident deposits account for about 18% of such deposits.

Figure 4.4
Estimated distribution of deposits of DIRT paying financial institutions
Source of Deposits
The branch networks of the financial institutions comprise in total 1,481 branches.

Of the total non-resident deposits of £7.6 billion held by DIRT paying institutions about £3.27 billion is sourced from these branches. This figure includes funds held on behalf of the branch networks by central treasury services of the financial institutions (mostly fixed term and foreign currency deposits).

The breakdown of the number of accounts by banking group is set out in Table 4.3. 

Table 4.3
Non-resident accounts in branch network - Institutional analysis
	
	Number of 

Branchesa
	Number of Accounts 

	AIB Group
	217
	88,096

	Bank of Ireland Groupb
	297
	74,888

	Irish Permanent plc
	195
	36,548

	First Active plc
	170
	19,898

	EBS Building Society
	167
	18,138

	Ulster Bank Group 
	113
	17,371

	TSB Bank
	81
	14,240

	ACC Bank plc
	50
	11,964

	Irish Nationwide Building Society
	130
	10,337

	National Irish Bank Limited
	56
	10,039

	ICC Bank Group
	5
	804

	Total
	1,481
	302,323


a The number of branches includes agencies where applicable and may differ from the figures reported in the chapters on each institution because of timing differences in the source of both sets of figures.

b Excludes account numbers in respect of deposits introduced to Treasury by the branch network. The information was not readily available.
Regional Distribution - Non-Resident Branch Business
The distribution of non-resident deposit funds on a regional basis is set out in Table 4.4. A little over a fifth of all non-resident funds is held in border counties. On average, each branch in the border counties has sourced or holds about £3.7m in non-resident funds while those in Dublin account for £2.5m and in the West £2.7m. In the rest of the country the average branch attributable holding is £1.4m. Table 4.5 sets out the statistics by county and also identifies the regions referred to in Table 4.4.

Table 4.4
Non-resident accounts in branch network - Regional analysis
	
	Number of 

Branches
	Value of Accounts

£m
	% of National Non-resident Accounts

	Border
	192
	703.3
	22%

	Dublin 
	348
	879.2
	27%

	West
	272
	730.0
	22%

	Rest
	669
	957.3
	29%

	Total
	1,481
	3,269.8
	100%


Non-Resident Deposits by County
The value of non-resident deposits attributed to each county is set out in Table 4.5. The Dublin County area accounts for 27% of all deposits. 

Table 4.5
Non-resident accounts in branch network - County analysis
	
	Number of Branches
	Value of Non-Resident Accounts 

£m
	Percentage of Non- resident funds

	Dublin 
	348
	879.2
	26.9%

	
	
	
	

	Border
	
	
	

	Donegal 
	73
	262.0
	8.0%

	Louth 
	32
	220.9
	6.8%

	Monaghan 
	29
	127.3
	3.9%

	Cavan 
	36
	49.8
	1.5%

	Leitrim 
	22
	43.3
	1.3%

	Rest
	
	
	
	

	Cork 
	178
	283.8
	8.7%

	Limerick 
	59
	111.6
	3.4%

	Tipperary 
	60
	81.5
	2.5%

	Wexford 
	39
	69.3
	2.1%

	Waterford 
	37
	55.9
	1.7%

	Roscommon 
	29
	48.3
	1.5%

	Kildare 
	51
	44.2
	1.3%

	Westmeath 
	30
	43.3
	1.4%

	Kilkenny 
	22
	42.5
	1.4%

	Wicklow 
	36
	36.3
	1.1%

	Longford 
	19
	35.2
	1.1%

	Meath 
	40
	33.8
	1.0%

	Carlow 
	22
	26.5
	0.8%

	Offaly 
	25
	24.3
	0.7%

	Laois 
	22
	20.7
	0.6%

	West
	
	
	
	

	Kerry 
	59
	209.4
	6.4%

	Galway
	81
	206.8
	6.3%

	Mayo
	66
	190.9
	5.8%

	Clare
	39
	72.0
	2.2%

	Sligo
	27
	51.0
	1.6%

	Total
	1,481
	3,269.8
	100.00%


Deposits in Urban Centres
Table 4.6 sets out the forty urban centres in the country (excluding Dublin) with the highest proportion of the national value of non-resident accounts. These 40 urban centres represent 48% of the value of such accounts. This is approximately two-thirds of all such accounts outside of Dublin county.

Table 4.6
Urban Centres excluding Dublin with highest proportion of national non-resident deposit value
	
	Number of 

Branches
	Accounts

£m
	% of national non-resident

accounts by value 

	1
	Dundalk 
	14
	189.3
	5.8%

	2
	Galway 
	25
	115.4
	3.5%

	3
	Cork 
	49
	107.1
	3.3%

	4
	Monaghan 
	15
	76.3
	2.3%

	5
	Limerick 
	31
	74.1
	2.3%

	6
	Letterkenny 
	11
	63.3
	1.9%

	7
	Ballina 
	9
	56.1
	1.7%

	8
	Tralee 
	11
	54.2
	1.7%

	9
	Ennis 
	12
	42.4
	1.3%

	10
	Sligo 
	18
	40.8
	1.2%

	11
	Killarney 
	12
	40.6
	1.2%

	12
	Castlebar 
	13
	37.0
	1.1%

	13
	Waterford 
	18
	33.3
	1.0%

	14
	Wexford 
	11
	32.8
	1.0%

	15
	Buncrana 
	7
	32.6
	1.0%

	16
	Kilkenny 
	13
	31.2
	1.0%

	17
	Castleblaney 
	4
	30.2
	0.9%

	18
	Ballyshannon 
	3
	30.0
	0.9%

	19
	Longford 
	11
	29.1
	0.9%

	20
	Cavan 
	9
	29.0
	0.9%

	21
	Drogheda 
	12
	28.5
	0.9%

	22
	Donegal 
	7
	25.5
	0.8%

	23
	Westport 
	7
	25.1
	0.8%

	24
	Mullingar 
	13
	24.3
	0.7%

	25
	Raphoe 
	5
	24.1
	0.7%

	26
	Bantry 
	6
	24.0
	0.7%

	27
	Clonmel 
	12
	23.7
	0.7%

	28
	Tuam 
	8
	23.3
	0.7%

	29
	Carlow 
	13
	22.7
	0.7%

	30
	Kenmare 
	5
	22.7
	0.7%

	31
	Listowel 
	7
	22.6
	0.7%

	32
	Skibbereen 
	8
	22.3
	0.7%

	33
	Roscommon 
	8
	20.5
	0.6%

	34
	Castleisland 
	6
	19.5
	0.6%

	35
	Killorglin 
	5
	17.5
	0.5%

	36
	Dingle 
	6
	17.5
	0.5%

	37
	Swinford 
	5
	17.4
	0.5%

	38
	Athlone 
	11
	17.2
	0.5%

	39
	Navan 
	10
	16.7
	0.5%

	40
	Ballinasloe
	8
	16.0
	0.5%

	
	Total represented 
	458
	1,575.9
	47.9%


Deposits in Dublin
Table 4.7 shows the value of non-resident accounts. The accounts listed make up 27% of the value of non-resident accounts.

Table 4.7
Deposits at Dublin branches
	
	Number of 

Branches
	Accounts

£m
	% of National Non-Resident Accounts by Value

	1
	Dublin 2
	46
	386.0
	11.9%

	2
	Dublin 1
	23
	114.2
	3.5%

	3
	Dublin 4
	28
	60.9
	1.9%

	4
	Dublin 14
	19
	30.8
	0.9%

	5
	Dublin 12
	21
	29.0
	0.9%

	6
	Dublin 6
	24
	26.8
	0.8%

	7
	Dun Laoghaire
	12
	26.0
	0.8%

	8
	Blackrock
	8
	23.2
	0.7%

	9
	Dublin 5
	13
	17.0
	0.5%

	10
	Dublin 7
	16
	15.8
	0.5%

	11
	Dublin 9
	11
	15.1
	0.5%

	12
	Stillorgan
	7
	15.3
	0.5%
	

	13
	Dublin 3
	13
	14.4
	0.4%
	

	14
	Dublin 24
	9
	12.6
	0.4%
	

	15
	Dublin 8
	11
	8.6
	0.3%
	

	16
	Dublin 15
	12
	8.6
	0.3%
	

	17
	Malahide
	6
	8.1
	0.2%
	

	18
	Dalkey
	4
	8.1
	0.2%
	

	19
	Swords
	8
	7.6
	0.2%
	

	20
	Dublin 11
	7
	7.6
	0.2%
	

	21
	Dublin 13
	6
	6.3
	0.2%
	

	22
	Airport
	2
	5.7
	0.2%
	

	23
	Lucan
	5
	4.8
	0.1%
	

	24
	Balbriggan
	5
	4.8
	0.1%
	

	25
	Dublin 22
	9
	4.7
	0.1%
	

	26
	Booterstown
	1
	3.9
	0.1%
	

	27
	Dublin17
	3
	3.5
	0.1%
	

	28
	Dublin 10
	5
	3.2
	0.1%
	

	29
	Skerries
	6
	2.2
	0.1%
	

	30
	Deansgrange
	1
	1.5
	0.1%
	

	31
	Other Regions
	7
	2.9
	0.1%
	

	
	Total represented
	348
	879.2
	26.9%
	


Chapter 5 : Department of Finance
The investigation insofar as the Department of Finance and the Central Bank are concerned relates to the information known or which might reasonably be expected to have been known or available to them regarding the practice of using bogus non-resident accounts for the purpose of evading DIRT and the use they made of that information.

It is clear from the examination of the files of both organisations and from the evidence adduced from their principals that the information available was based on anecdotal and circumstantial evidence which it was exceedingly difficult, if not impossible, to substantiate. That said, the official files are liberally sprinkled with references like "half the non-resident accounts are thought to be bogus" and "at least ,1b of non-resident deposits are thought to be held by Irish residents".

Even before the introduction of DIRT in 1986 there was an acceptance that there was a significant problem with bogus non-resident accounts and this led to intermittent efforts to address the problem. These and later efforts had only very limited effect because they all fell short of implementing a regime of full disclosure to Revenue of interest payments by financial institutions and also because they did not provide for Revenue access to bank accounts except in very restrictive circumstances. Either or both of these measures would almost certainly have had a major impact on the incidence of bogus non-resident accounts.

But at what price? Both organisations were convinced that any moves in that direction would have led to a flight of capital from the country with all the attendant consequences for the economy particularly when it was vulnerable in the 1980s and in the first half of the 1990s. In that context, bogus non-resident accounts were seen as the lesser of two evils and for that reason any action taken could only be at the margins. The changed economic circumstances of the later 1990s and the greater focus in recent years on the imperative of having a compliance culture in our financial institutions, coupled with advances in financial regulation have all contributed to an environment where it was considered appropriate to introduce greater powers of access by Revenue to the records of financial institutions as enacted in the Finance Act 1999.

The key question which appears to arise in considering the Department of Finance=s performance (and, to a lesser extent, the Central Bank=s) with regard to the issue of bogus non-resident accounts is

Did the Executive at all times get the balance right between the competing demands of guarding against the potential flight of capital out of the country and creating an effective anti-evasion tax regime as far as DIRT was concerned?

The material in this and the next chapter is set out as a backdrop against which the performance can be considered in the light of the information that was known or might reasonably be expected to have been known or available.

Background
The Department of Finance has responsibility under statute for the administration of the public finances of Ireland, as well as for the promotion and co-ordination of economic and social planning. 

In relation to DIRT the Department has responsibility for the following

policy formulation

sponsoring of legislation

forecasting and monitoring of DIRT receipts

responding to representations including those from individual financial institutions and representative bodies such as the Irish Bankers Federation (IBF).

Policy formulation in relation to DIRT is the responsibility of the Capital Taxes Section of the Department=s Budget and Economic Division. In practice, policy was formulated in conjunction with the Monetary Policy Section of the Finance Division. At all times when changes in relation to DIRT were considered the primary, and, often conflicting policy considerations were to maximise tax revenue and to maintain the deposit base. Other policy considerations which arose in relation to non-resident accounts during the relevant period were disclosure to the Revenue of interest paid, the inspection of declarations under Section 37 of the Finance Act 1986 and the exchange of information with other tax authorities.

A review by me of the relevant files indicated that it was recognised by the Department that, ultimately, the only completely effective way to preclude evasion through the use of bogus non-resident accounts was to provide powers for full inspection by the tax authorities of non-resident accounts. The Department, however, feared that this would lead to the withdrawal of genuine non-resident accounts from the deposit base.

The issue of bogus non-resident accounts had arisen both prior to the introduction of DIRT and thereafter. The principal occasions on which it arose were

in the context of 1983 proposals to address evidencing of non-resident status

on the introduction of DIRT

on the abolition of exchange controls in 1992

at the time of the Tax Amnesty 1993.

The major portion of information known to the Department regarding the level of bogus non-resident deposits was subjective or generalised. At no time were studies or investigations undertaken to ascertain the level of bogus non-resident accounts. A major consideration was the fear that such a move would scare off genuine non-resident account holders. While the Department was aware that Revenue had discovered individual cases involving bogus non-resident accounts and that some high level discussions with Banks had occurred, no specific details of discussions with financial institutions appear to have been formally provided to the Department by the Revenue. 

The two major issues involving non-residents which came to the attention of the Department from time to time were

exchange controls

taxation of deposits.

Non-resident funds and Exchange Controls
Non-resident deposits were a well established practice in banking both in Ireland and abroad. It was recognised, however, that the operation of offshore non-resident accounts was a common practice to avoid the taxation laws of the state of residence. Funds in non-resident accounts were considered to be highly mobile due to the absence of exchange controls and particularly sensitive to the effective rate of return. 

Exchange controls were directed, in part, at controlling the extent to which Irish residents or resident companies could hold significant amounts of currency abroad. Foreign currency earnings were required to be converted into Irish pounds except where balances were allowed to be maintained for trade purposes. On the other hand, non-residents and foreign nationals were encouraged to direct funds into Ireland, which would also support the Irish currency. However, since these funds were originating from another state, in accordance with international practice, generally, there were no exchange controls imposed by the Irish authorities on these funds. The underlying reason for this policy was that non-resident funds would only be attracted into a country if investors were reasonably certain that they would have access to their funds when they wished and would not be prevented from recalling or redirecting their funds. This was a significant advantage of funds with non-resident status over resident funds.

Taxation of Deposits
In regard to the taxation of interest on non-resident deposits the concerns evident from the departmental files were that 

any attempts to impose taxation on non-resident accounts would drive these highly mobile funds out of Ireland to other locations where interest could continue to be earned tax free

any attempts to impose taxation on deposit accounts, excluding non-resident accounts, could also have a similar effect. Non-resident investors might perceive such a policy as indicating a change in the taxation environment in Ireland which could at a later stage be extended to all deposit accounts and might, therefore, withdraw their funds as a precaution.

In general, the primary focus in addressing the preservation of the deposit base was on genuine non-resident accounts. The framing of policy sought to cater for the concerns of keeping such deposits within the system while, going some way towards removing the opportunities for evasion by bogus non-resident depositors. 

Information available on Bogus Non-Resident Accounts before introduction of DIRT
The Department files record that information was made available to it on a number of occasions before 1986.

In 1976-77 the Revenue Commissioners held a number of meetings with banking institutions on the subject of tax evasion which included the use of bogus non-resident accounts. A final report on these meetings was submitted to the Department of Finance on 10 October 1977.

In March 1979 the Minister received a signed letter from a bank manager. In this letter the bank manager stated, among other allegations, that while staff had been instructed in writing not to assist customers in tax evasion, management had verbally condoned the old ways of hiding "hot"@ money. In particular the Manager identified certain institutions as the traditional homes of "hot"@ deposits.

Following the publication of the Finance Bill 1983 the Department of Finance received representations from the ACC. An internal memorandum responding to the representations stated "the figure the ACC quotes for its non-resident deposits represents one-third of total deposits, which seems rather high if the vast majority of the accounts in question are "known" to be genuine". It might also be mentioned that the IBOA, protesting against the measure proposed in the Budget, claimed that "there is a general conviction that semi-state bodies provide facilities of this kind [i.e. accepting certificates known to be false] on a far more generous basis"[than the Banks]."
In 1984 the Department of Finance was consulted by the Revenue Commissioners in relation to a draft code of practice for banks that was under discussion with the Bank of Ireland at the time. An internal memorandum dated 23 March 1984 stated that Revenue were satisfied that the improper use of non-resident accounts had Along since reached epidemic proportions".

In 1984, there was a focus within the Department on bogus non-resident accounts in the context of impending major revisions to the Balance of Payments statement - on foot of the investigation by the CSO of the large unexplained >net residual= outflow which came to be known as the "Black Hole".

Departmental papers pointed to some circumstantial evidence that could support the hypothesis of growth in bogus accounts. While it was recognised that attempting to quantify the amounts involved could be futile, an effort was made to indicate possible orders of magnitude - by applying some speculative assumptions to limited aggregate data. The ensuing figures did not, however, constitute estimates in the normal meaning of the term. Being conjectural, they were not seen as providing a basis in themselves for initiating tax proposals with a high probability of substantial economic downsides.

A letter from the Department to the Central Statistics Office dated 6 April 1984 in this regard stated that informed opinion in the Revenue Commissioners and the Department believed that as much as one-half of the interest earned on non-resident accounts could appertain to residents.

An internal memorandum on this subject stated

"Without access to the necessary detailed information, I am reluctant to put a figure on the possible error, but at the same time some general magnitudes need to be appreciated....On the basis that some two-thirds are Irish pound-denominated and that the bulk of these can be viewed with suspicion, the potential overstatement of the true average stock of non-resident deposits is of the order of ,1,000/1,200 million"

In June 1985 the Central Bank received a letter, which was passed to the Department of Finance, from the Midland and Western Building Society alleging breaches of exchange control regulations by the clearing banks. In particular, the letter alleged that the basis on which Form F was used bordered on the irresponsible. The letter alleged that substantial sums of money were being transferred into External Irish Pound accounts and that English addresses were literally being supplied to order.

The Department raised the matter with the Central Bank, which was the body responsible for the implementation of exchange controls, and also forwarded a copy of the letter to the Revenue Commissioners.

Attempts to address Bogus Non-resident Accounts - 1983
The Finance Bill of 1983, as initiated, contained a provision that all notices by non-residents requesting that interest not be returned to the tax authorities would have to be accompanied by a sworn affidavit attesting to the truth of the declaration.

The Committee Stage notes prepared by the Department for the Minister contained the following extract:

"As regards false declarations as to the residence of depositors it has been argued by the banks that they cannot be faulted for accepting declarations or instructions from customers. Notwithstanding that resident persons have been supplying foreign addresses for deposits maintained by them, the banks claim that it is not open to them to question the accompanying declarations which simply require a statement that the person beneficially entitled to the interest is not resident in the State"
In May 1983 a representative of the Department of Finance met representatives of the banks about the affidavit proposal. At this meeting the banks put forward a case for some modification of proposals. They saw the provision as it stood as an impediment to genuine business in the international field, where competition for deposits was very keen. Both the Department of Finance and the Central Bank agreed with this position.

Subsequently the section was amended during the passage of the Bill through the Dáil so that the bank was required to obtain a supporting affidavit only where it was not satisfied that the person who made the declaration was non-resident. The legislation (now section 891 (6)(b) of the Taxes Consolidation Act, 1997) is still on the statute books.

Interdepartmental Group on Interest Withholding Tax - 1983
In February 1983 the Government decided to establish an Inter-Departmental Group comprising representatives nominated by the Minister for Finance, the Taoiseach, the Tánaiste and the Central Bank to consider the question of a withholding tax, including reference to yield, effects on liquidity, capital flows and savings.

In a submission to the Group the Department stated

"Given the volatility of the reserves and the need to maintain an adequate level of official external reserves for monetary policy purposes this Department would be concerned at any proposal which could put the reserves at added risk. The adequacy of our external reserves is not only a central objective of monetary policy but is, perhaps, the single most important indicator of our creditworthiness internationally"
The above view was incorporated into the final report of the group and was one of the major reasons why the group did not recommend the introduction of a withholding tax.

The Central Bank also prepared a paper on 5 August 1983 on the exchange control aspects of a withholding tax which stated

"there is a suspicion that part, perhaps the major part, of the recorded non-resident Irish pound deposits [,1,198m at 31 December 1982] may, in fact, represent liabilities to residents using accommodation addresses abroad"
The Department commented on this on 29 September 1983 in the following terms 

"The Exchange Control Department, while it has no evidence of specific abuses of external accounts agrees that abuse is taking place but would tone down the ....statement in the [Central] Bank's paper. It is not possible to quantify the extent to which illegal External Accounts exist. However, it would seem that there is a degree of laxity, if not collusion, on the part of banks and other financial institutions in opening bogus external accounts."
The final report of the group on 14 November 1983 stated that at end-December 1982, non-bank deposits in non-resident accounts at domestic banks were of the order of ,2,000 million of which ,1,200 million was denominated in Irish pounds, ,500 million in sterling and ,300 million in other foreign currencies.

The Memorandum to Government on the final report of the group dated 25 November 1983 did not recommend the introduction of a withholding tax on interest because of the risk of a substantial outflow of funds, the administrative problems which would arise and the fact that the tax would impose a charge on non-liable persons.

On 17 January 1984 the Government "noted the contents of the Report".

Introduction of DIRT - 1986
Policy Formulation
Prior to the introduction of DIRT, the taxation of building society deposits and those of banks differed in several important respects:

$ Building societies benefited from the non-disclosure of interest paid. However, the "Composite rate" system ensured that tax at 28% was paid on all deposit interest.

$ Bank interest qualified for a ,50 exemption under section 344 of the Income Tax Act, 1967 and interest was paid gross. There was no disclosure of interest paid to non-residents.

In November 1985 the Department of the Taoiseach submitted an aide memoire to the Government on harmonising the taxation of bank and building society interest. Such a system of taxation would eliminate the differences in tax treatment that then existed between the banks and building societies. In order to achieve this the aide memoire recommended the extension of the "composite rate" to all financial institutions. The aide memoire did not suggest how non-resident accounts should be handled in the new context.

In response to this proposal the Finance Division of the Department of Finance on 22 November 1985 expressed their concerns in relation to non-resident accounts in the following terms 

"Given that the current and deposit accounts of non-residents are currently well over ,2,500 million it is clear that an effective tax on any non-resident deposits could lead to a serious outflow from the official external reserves, particularly since non-resident accounts in the UK are exempt from the composite rate on bank interest. Measures to tighten exchange controls could in themselves lead to capital outflows..
...The impact of any proposals in this area on domestic interest rates would come first from any loss of official external reserves. Such a loss of reserves would tighten bank liquidity (unless the loss were to be fully offset by Exchequer foreign borrowing) and this would put upward pressure on interest rates .......... A loss of deposits from domestic financial institutions would create difficulties for Exchequer financing. The loss would reduce the capacity of the domestic market to finance the EBR at a given yield and therefore either put additional upward pressure on domestic interest rates or give rise to an increase in foreign borrowing...
If the proposal is to extend the composite rate to all financial institutions without disclosure and if all non-resident deposits and interbank balances are excluded the impact on the official external reserves should be reduced. However, it would need to be clear from the outset that non-disclosure would apply and that all non-resident deposits and interbank balances would be excluded because uncertainty could of itself lead to significant capital outflows... "
The Department of Finance and the Revenue Commissioners met on 26 November 1985 to discuss the outline of a possible scheme to extend the "composite rate" arrangement. The conclusion of this meeting as outlined in a memorandum to the Secretary of the Department was that there were fundamental problems of administration and equity and that there was a decided risk of substantial outflow of funds. In relation to disclosure the memorandum stated

"there are different ways of dealing with disclosure. It is no use having full scale returns on all deposits to Revenue because Revenue could not cope. The main concern is to break the line of total confidentiality. It is proposed to introduce an effective periodic survey. Depending on the measures introduced there could be a significant movement of funds between institutions and other outlets for funds. As to verification of non-resident accounts, there are also a number of options. If we are to avoid the possibility of significant outflows and a tax loss an effective system of controlling bogus non-resident accounts will have to be found. This could prove very difficult." 
The Department of Finance prepared an aide memoire on this issue for the Government dated 19 December 1985. In the Minister=s opinion harmonisation as envisaged in the aide-memoire submitted by the Taoiseach on 22 November 1985 was not a practical option in 1986. The risks of capital outflows were too great, the tax yield would be small and the administrative problems would be insurmountable. This aide memoire also stated that unless strict control measures were introduced, there would be an increase in bogus non-resident accounts which "the evidence suggests, are already numerous".
At a Government meeting on 19 December 1985 the Government favoured the introduction of a composite rate of taxation for banks, on the lines set out in the Taoiseach=s aide-memoire dated 22 November 1985, on the basis that they would decide finally on the matter when they had considered a memorandum from the Minister for Finance on the full implications, administrative details and possible yield of such a tax.

This Memorandum was finalised on 8 January 1986. In summary, the Memorandum proposed the wider application of a composite rate system of tax. It also incorporated provisions for

more stringent requirements for verification of non-residence

disclosure of building society interest

abolition of exemption limits.

In relation to non-residents and disclosure the Memorandum stated

A...Non-residents - It is envisaged that the scheme will not apply to interest paid to non-residents whether on Irish pound or foreign currency accounts. It might be possible to apply a low rate of tax to non-resident deposits without an unduly adverse impact on the official reserves from any consequential outflows. This could bring in significant additional amounts of tax, would reduce the incentive to open bogus non-resident accounts and would remove the pressure to introduce exempt status for non-resident accounts with building societies. On balance, however, it is not a risk that should be undertaken at this stage. As things stand the proposed scheme may cause some outflow from non-resident accounts to forestall any such eventual extension. The main problem is the potential outflow from resident assets to bogus non-resident accounts. The key factor here is, however, disclosure of interest paid by building societies and this is discussed in paragraphs 15-16.
15. Disclosure This is the fundamental issue for the banks, the building societies and the official reserves. At present the banks provide the Revenue Commissioners with details of accounts generating annual interest over ,50. Building societies provide no details of account holders. Termination of non-disclosure by building societies would be very difficult to achieve. It would have to apply to interest paid by the societies in respect of the year ended 31 December, 1985. Even that change could provoke a significant withdrawal of funds with potentially serious financial implications for the societies and for activity in the construction industry, particularly in the short term. It could also have an adverse effect on the yield from the composite rate system currently applying to the societies. The official reserves would be likely to be affected at a time when they are already under some pressure as a result of speculation about a realignment of exchange rates within the EMS. This would necessitate, as a safeguard, the introduction of tighter conditions for the opening of non-resident accounts. Interest rates (particularly those charged by the societies) would be likely to rise. It is possible that the societies would themselves initiate legal proceedings to maintain the status quo. On the other hand the extension of the composite rate system to the banks, but with the maintenance of the present imbalance in disclosure arrangements, would be totally unacceptable to them and make it difficult, if not impossible, to achieve the co-operation necessary for the successful introduction of the new system. 
16. As an alternative to full disclosure and in the interests of administrative efficiency, the disclosure requirement might apply only above a certain level of deposit or interest payment and the scheme has been prepared on this basis. A higher threshold carries the serious risk, however, of abuse through the use of multiple accounts. The disclosure requirements might also apply to all non-resident accounts - or to increased balances on such existing accounts and to new accounts. Extension of disclosure to non-resident accounts could stimulate outflows from such accounts but depending on the method of application the risk could be reduced and partly balanced by the increased difficulties which residents would face in trying to open or fund such accounts. On balance it has not been included in the scheme."
Following the finalisation of this Memorandum there were further discussions within the Department of Finance and with the Revenue Commissioners on the terms of the scheme. These discussions culminated in a memorandum to the Minister on 22 January 1986 which stated that under the scheme now proposed the relevant institutions would be required to deduct, from 6 April 1986, tax at source at the rate of 35% from "relevant deposits". This memorandum also stated that there would be Anon-disclosure all round".

The memorandum also stated A..Deposits beneficially owned by non-residents will be excluded from the tax. At present non-resident status can be obtained fairly easily by a simple declaration in most cases. It will be necessary to apply a much more effective procedure to new accounts, and perhaps to increased balances on existing accounts, in the case of banks"
In a letter to the Department of Finance dated 20 January 1986 the Revenue Commissioners stated that the "abolition of the disclosure arrangements for banks would deal a crippling blow to the Revenue=s efforts to combat evasion..... Revenue experience in relation to the existing disclosure requirements (active encouragement of bogus non-resident claims and of account splitting to avoid the reporting threshold) does not inspire any confidence in the proposed arrangements for monitoring, solely by the banks, of the accounts which are to be excluded from the arrangement. In fact, the proposed abolition of the existing disclosure requirements is tantamount to providing a charter for evasion by the banks and their more wealthy customers"
A Government decision of 23 January 1986 approved a scheme of taxation at source of bank and building society interest with non-disclosure of individual accounts. 

Budget Statement and Introduction of DIRT
In his Budget statement on 29 January 1986 the Minister for Finance made the following statement:

"To obtain exclusion from the retention tax a new form of declaration, which must be held available for inspection by the Revenue Commissioners, will be required in respect of non-resident accounts with building societies and banks. To deal with bogus non-resident accounts, I propose to introduce legislation in the Finance Bill to empower the Revenue Commissioners to require details of existing non-resident deposits in certain cases. The requirements will operate only in respect of deposit accounts, the balances on which at 29 January 1986 are reduced by more than 25 per cent at any time between that date and 5 April 1987." 
The Financial Resolution No. 12 announced in the Budget dealt with the detailed provisions of DIRT. This resolution set out the form of the new declarations and provided that they would not, in general, be required in respect of existing non-resident accounts until 6 April 1987.

Representations received following the Budget Statement
Following the 1986 Budget the Department received a number of representations. 

The TSB stated that it was generally believed that there were a large number of non-resident accounts held in certain commercial banks which were not genuine. It also understood that some depositors of large funds in some banks were being informed that there would be no change under the new system and that the new arrangements proposed could be avoided.

The Minister for Finance met representatives of AIB and Bank of Ireland and a representative of the IBF on 7 February 1986. At this meeting the bank representatives stated that they were worried about the possible impact on genuine non-resident depositors of the requirement that the Revenue Commissioners would have access to the new declaration forms for non-residents. They suggested that the text of the Finance Bill on this aspect of the Retention Tax should be so drafted as to make it clear that this right of access would be solely for the purpose of weeding out bogus non-residents and that, otherwise, any information available to the Commissioners would be treated in strictest confidence.

At this time the financial institutions= representative body, the IBF expressed concern over the fear that details of non-resident deposits would be furnished to foreign tax authorities. The IBF wrote to the Minister on 11 February 1986. This letter requested that the issue of non-resident declarations should be dealt with in a sensitive and flexible manner. 

The Department of Finance and the Revenue Commissioners met representatives of the IBF on 26 February 1986. No minutes are available but the meeting was referred to in later correspondence with the Revenue Commissioners. 

Following the meeting the IBF wrote to the Department of Finance. This letter requested amendments to the budget provisions relating to non-resident accounts in existence on 29 January 1986 and obligations on bank branch managers in relation to non-resident declarations. In response the Department outlined what provisions would apply where balances were reduced by more than 25% and stated that "a normal degree of care" would be required of a bank in assessing whether a deposit was a relevant deposit or not. 

The IBF again wrote to the Department on 22 April 1986 following the publication of the Finance Bill. This letter raised a number of objections including the powers of inspection for Revenue and disclosure of information. In relation to powers of inspection the letter stated

"Our members strongly believe that the provisions of the Bill give the Revenue Commissioners powers of inspection which are excessive, having regard to the Department's objectives. Accordingly, they request that there should be an exemption from the powers of general inspection by the Revenue Authorities of declarations, under section 33 of the Bill, served by persons who are non-residents for Exchange Control purposes."
In relation to disclosure of information the letter stated

"You will recall that assurances were sought at the February meeting that global exchanges of information between the Revenue Authorities in this country and their counterparts elsewhere would not be entertained. It is still the conviction of our members that your Department should provide a formal expression of intent in this regard". 

In a letter of 16 June 1986 in response to these representations the Revenue stated that they would be opposed to the suggestion in relation to powers of inspection. In relation to disclosure, the letter stated

"On balance, we would suggest that the IBF should content themselves with our current limited scale of disclosure to foreign tax authorities and with the verbal assurance given by Maurice O'Connell in February last that there would be no "en bloc" disclosure." 

The Department of Finance has pointed out the fundamental conditions laid down by the Minister at the introduction of DIRT legislation in response to representations from the banks for a relaxation of certain measures. These conditions were: 

that there were solid assurances about the prevention of abuse

that any revised arrangements did not offend against our international tax obligations.

It was also reasonable, at all times, to expect that the requirements for deposit-takers to satisfy themselves as to the bona fides of non-resident account holders would be applied by the banks and others concerned and that a standard of reasonable care in policing the system would be followed by the financial sector. The various statements by the representatives of the banking sector gave no reason to believe that this expectation was unfounded.

Finance Act 1986
In his budget statement 29 January 1986 relating to DIRT, the Minister for Finance stated that to deal with bogus non-resident accounts he proposed to introduce legislation in the Finance Bill to empower the Revenue Commissioners to require details of existing non-resident deposits in certain cases. The intention was to discourage the withdrawal of funds by persons who might wish to avoid the wider scrutiny which non-resident deposits would now be subject to. Following representations from the IBF and discussions with the Revenue Commissioners, these proposals in a modified form, were enacted as Sections 37 (3) and 37 (4) of the Finance Act, 1986. In short, if a Form F holder on 29 January 1986 was a bogus non-resident, the provision encouraged him to revert to his proper treatment as a resident and suffer deduction of DIRT. However, if he was a genuine non-resident, all he had to do was complete a declaration to that effect. If a non-resident closed his account before 6 April 1987 then he had to complete a new declaration. If he did not do so then the Form F was deemed to be a declaration under Section 37 and so was therefore subject to scrutiny by Revenue in any general trawl of non-resident declarations.

The IBF made a number of representations requesting the repeal of Section 37 (4). This was not agreed to by the Department. 

DIRT and Non-resident Accounts after 1986
1987 Budget
In his 1987 Budget Speech, the Minister for Finance included the following reassurance to non-resident depositors

"there appears to be some misconception about the tax status of non-resident deposits. Let me make the position clear. Such deposits are entirely free of retention tax in our jurisdiction. I can give assurances that we have no intention of changing this arrangement. Non-residents can lodge deposits here in complete confidence"
Examination of Section 37 Declarations
The Minister for Finance met representatives of the IBF on 20 May 1987 to discuss a number of issues, including DIRT. The minutes of this meeting stated

"The bank representatives also raised the question of the right of inspection of forms by the Revenue Commissioners in respect of non-resident deposits. They feared further leakage of deposits because of this right of inspection. The Minister indicated that he was sympathetic in this area and intended looking at it thoroughly before next year's budget, but he was unable to make any changes at present. In response to his query as to whether any inspectors had yet looked for the documents, the bank representatives indicated that they were not aware of this happening but that the perceived danger of it happening would cause outflows. Mr Tutty [Department of Finance] indicated that the new disclosure requirements had been brought in to avoid abuse of the non-resident deposit system by residents. Mr Crowley (Chairman AIB) responded that the banks would be willing to take more action to determine the bona fides of customers opening non-resident accounts. They would be willing to discuss this at any time."

The Department of Finance obtained the agreement of the Revenue Commissioners that the Department were to be consulted prior to any examination of non-resident declarations. A Department of Finance memorandum dated 23 August 1987 stated

"Revenue have been looking at how the bona fides of new non-resident declarations might be checked but have not taken any decisions on the matter. They confirm that, in view of the sensitive nature of the issue, this Department will be consulted before any action is taken. The occasional examination of pre-retention tax declarations, or 'forms F', is still continuing on a case by case basis as part of the ongoing work of special enquiry units in Revenue. These examinations use information turned up through the interest returns made by banks before confidentiality was extended to them in April 1986. This anti-evasion work is an important source of revenue.
On balance, I think the report by Revenue is satisfactory. The retention tax yield is such a key part of income tax receipts (,283 million this year) it is unavoidable that careful thought must be given to ensuring that any potential leaks are plugged. The Revenue undertaking to consult the Department before any new kind of action is taken will allow the whole question of the best balance between confidentiality and maintenance of the retention tax yield to be determined at the appropriate time."

The Department points out that there is no record of any such consultations taking place before any such inspections by Revenue at any time up to the present and in particular, in 1991 when Revenue was pursuing enquiries with the banks. In the event, inspections of non-resident declarations only started in 1998.

The Minister for Finance held a pre-budget discussion with a delegation from the IBF on 15 December 1987. Prior to this meeting the IBF proposed that non-resident deposits should be completely exempt from inspection by the Revenue Commissioners in order to allay fears that information on such deposits would be passed to foreign tax authorities. Alternatively the IBF proposed that the Revenue Commissioners should be barred by law from exchanging information with their foreign counterparts. This proposal was opposed by the Department as it believed that a complete reliance on the system of self-regulation would be very unlikely to prevent large-scale abuse and hence substantial loss of DIRT revenue. 

Tax Amnesty 1988
An amnesty of 1988 allowed taxpayers to avoid interest and penalties if they put their tax affairs in order. According to a fax dated 27 January 1988, sent to the Department of Finance as briefing material from the Revenue, the incentive amnesty of 1988 provided a unique opportunity for tax payers who may not have disclosed monies held with Irish deposit takers under non-resident names and addresses. It is unclear in what context the fax was sent. The number of bogus non-resident account holders who availed of the amnesty is unknown.

Reported use of Bogus Non-Resident Accounts
A letter dated 21 December 1990 from the Revenue Commissioners to the Department discussed the question of abuse of non-resident status.

"In relation to reporting arrangements by financial institutions, the general perception of Revenue field staff is that the non-resident procedures are being abused to a significant extent and that there are considerable funds held in non-resident accounts by people resident in the State. The Investigation Branch are however applying pressure on various financial institutions in an attempt to minimise the problem. About 20 cases of abuse were identified in the past year and were the subject of high level negotiations with the financial institutions involved. It was clear in those instances that senior management in the financial institutions were seriously worried about the implications of spurious non-resident accounts being discovered by Revenue in the course of Audit or Investigation Branch work. However, casework of this kind will not make a significant impact on the problem.
The obligation under section 175 to make returns to the Revenue still exists. However, it only relates, as it has always done, to interest paid without deduction of tax, other than interest paid to or for the benefit of declared non-residents. Abuses of the non-resident procedure could only be countered at this stage by requiring returns of all interest whether paid gross or net and whether to residents or non-residents. Any proposal for such a move would clearly have to be examined in a wider context. It seems likely that any proposal to require returns of interest paid to non-residents will raise far stronger opposition than the affidavit proposal in 1983 did. Revenue would have no objections to receiving such returns on computer tape, provided the financial institutions were in a position to do so."
Abolition of Exchange Controls
Under EU legislation exchange controls were required to be dismantled by the end of 1992. Because of the implications for DIRT a review group was set up in July 1991. The focus of the group was how, in the changed circumstances of the absence of exchange controls, to both minimise the risk of a transfer of funds abroad and to preserve the yield from taxation of deposit interest to the fullest extent possible.

The minutes of a meeting of the review group on 2 October 1991 stated "with ,4 billion in non-resident accounts the perception is that a lot of them are being used as vehicles for tax evasion. There may be grounds for stricter requirements for opening such accounts although any such move could cause existing ones to move abroad. Ann Nolan [Department of Finance] pointed out that the worst scenario was if both the tax was lost and the money moved abroad. However, it was accepted that the issue of bogus non-resident accounts would have to be addressed. This may be an issue that is not of immediate concern and could be looked into after the question of reporting requirements had been settled.
John Shine [Office of the Revenue Commissioners] stated that placing reporting requirements on non-residents would give the Revenue information that could then be sought by the country of residence under the mutual assistance provisions of the double tax agreements. This would reduce the attractiveness of Ireland as a place to put money." 

A key task for the group was to examine possible reporting measures which would discourage the movement of funds abroad and so protect the tax base in Ireland. A Department of Finance paper of 9 October 1991 prepared for the group stated 

"It is not envisaged that the reporting arrangements will apply to non-resident accounts. This exemption might act as an extra incentive for opening bogus non-resident accounts. While this would have the effect of eroding the DIRT base it would not affect the flows of money out of the country, so it could be considered the lesser of two evils. However if the money in non-resident accounts were suddenly to increase dramatically some action would have to be taken. The rules for opening new non-resident accounts could be strengthened, perhaps by requiring sworn affidavits on residence to be provided to the banks in cases where the correspondence is to be sent to an Irish resident. The danger of the approach is that in a growing international market for non-resident accounts, it is important that the Irish authorities do not do anything that will discourage genuine non-residents from opening accounts here. Overall it would probably be more prudent to await developments before any action is taken on non-resident accounts."
This view was further confirmed in a memorandum from the Finance Division of the 20 December 1991 which stated that the current tax arrangements for non-resident accounts should remain unchanged. Even any hint of a change could cause a significant outflow of funds. 

A further memorandum dated March 1992 stated 

"Even without a new policing provision, the system of self-declaration will be largely workable. At present, ,13 billion remains in DIRT liable accounts although anyone can move their account to a bogus non-resident account on signing a simple, false, declaration. Even if you assume that all the money in non-resident accounts belongs to residents, this gives a compliance rate of over 75%."
Material relating to non-resident accounts and current levels of evasion was supplied by the Central Bank to the group. 

The minutes of the meetings of the group contained no specific references to evidence at that time of the incidence of bogus non-resident accounts or to any discussions which might have been held with financial institutions on this problem.

The conclusions of the group were contained in a memorandum dated 1 April 1992 to Government on changes in taxation of deposit interest in response to capital liberalisation which stated 
"the institutions have some ,4 billion in accounts in the name of non-residents, which are not liable to DIRT; a significant proportion of these funds are thought to be beneficially owned by residents"...
The Memorandum also stated:

A.......the Government is faced with conflicting policy objectives. To support the exchange rate and to keep interest rates down, an adequate level of external reserves must be maintained. This clearly infers that if the taxation regime in force were to encourage outflows of capital (in the circumstances prevailing), it must be changed. At the same time, budgetary considerations dictate that the overall loss of tax revenue be minimised, particularly in 1993 when the budgetary difficulties are likely to be significant. Together these point to pursuing a policy of minimal taxation on volatile savings, while retaining the existing regime for dormant funds."
Special Savings Accounts
The unwinding of exchange controls was seen by the Department as relevant to bogus non-resident accounts in two respects

it was going to be easier to put money offshore

some form of incentive low tax regime for account holders was needed in order to persuade them to keep their money at home.

This was the basis for the introduction of the Special Savings Accounts which provided for a 10% retention tax on interest. The hope was that at least some of the bogus non-resident account holders would be tempted to switch the underlying deposits into Special Savings Accounts. 

The Department did not perform any post factum analysis of the impact of Special Savings Accounts on non-resident accounts.

Administrative Concessions
Administrative concessions were granted in 1993 to deposit takers in relation to non-resident deposits in response to requests from the banks for a simplification of the system and the elimination of practical difficulties.

The non-resident declaration (where made) was deemed sufficient to remove from the Irish banks the obligation to deduct DIRT on the one hand, and to exclude such payments from the Section 175 return. Hitherto, a declaration and a Form F Notice were required.

It was agreed that one declaration would cover all accounts held by an individual company. Strictly speaking one declaration per account was required.

In the particular circumstances of the wholesale money market, non-resident bona fide banks were not required to complete a declaration of non-residence in order to ensure gross payments of interest. Details of payments would be included in the Section 175 return.

Following discussions with the IBF it was agreed that companies (and their affiliates) quoted on recognised stock markets would be treated in the same manner as non-resident banks.

Following further discussions in 1994 it was agreed that the Banks and the Revenue Commissioners would agree concessionary lists of companies which would also be treated in the same manner as non-resident banks.

1993 Tax Amnesty
In early 1993 consideration was given to the question of an amnesty for funds abroad on which tax had not been paid. One of the issues to be considered was whether the amnesty could be confined to funds held abroad or would apply to funds held in "illicit" accounts in Ireland. A number of possibilities for dealing with bogus non-resident accounts were discussed but were not included in the memorandum for Government from the Minister for Finance dated 21 May 1993. The only reference in the memorandum was that the "Minister believes that it would not be possible to confine the scheme to funds held abroad, and that it would be seen to be futile to attempt to do so." 

The Department=s files on the 1993 Amnesty contain a number of memoranda referring to the scale of bogus non-resident accounts. The first memorandum stated:"there is currently approx ,4bn on deposit in accounts designated Anon-resident". It is likely that a very high proportion of these accounts have been fraudulently designated and that the depositors are resident. They may account for 50% or more of the total amount on deposit. In the run up to the introduction of DIRT the number of non-resident accounts trebled.
The Revenue have been aware of this problem and have investigated some bank branches when information has come to light....
In one recent investigation a team from Special Enquiry Branch left Miltown Malbay having collected in excess of ,22m..."
In response to the above another official stated "While we are aware that there are bogus non-resident accounts the main problems we have are lack of hard information and the likely repercussion of any major moves against the banks in this area."

In another memorandum to the Minister it is stated

"As to the volume of funds in the Irish financial system (in bogus non-resident accounts and in ordinary deposit accounts under false names) which represents the proceeds of tax evasion or relates to efforts to avoid DIRT, it is possible that there could be about ,1 billion." 
Following the Government decision of 25 May 1993 to proceed with the amnesty, it was felt by the Budget Division that the amnesty would raise questions on current disclosure arrangements and that they would need to do something to ensure that those who availed of the amnesty stayed "onside". In response to a query from the Budget Division in June 1993, the Finance Division stated 

"This Division has not sought in the past, or is not seeking now, to support bank confidentiality for its own sake. What we have been concerned about, and continue to be concerned about, is the danger that depositors will take fright at measures to tighten up on disclosure and that the outflow of funds would put strong upward pressure on interest rates. Given that Ireland has not had automatic access by the Revenue Commissioners to bank accounts up to now the introduction of such a measure just after exchange controls have been abolished would be a high risk move.
I know of no way of detecting bogus non-residents which would not involve checking on genuine non-residents. Given the size of non-resident deposits, ,4,100 million, we remain opposed to measures which could put this volume of money at risk." 

Following further discussion within the Department the final memorandum for Government on the Tax Amnesty dated 23 June 1993 included a provision that if, in future, the Revenue Commissioners wished to require a financial institution to provide particulars of (or other relevant information in relation to) accounts maintained by a resident person, they could do so by satisfying the Appeals Commissioners (rather than the High Court). This did not apply to non-resident account holders.

The memorandum also stated

"The Minister recognises that these provisions of themselves do not fully address the question of the illicit use of accounts with domestic financial institutions in the context of tax evasion. In relation to accounts already in existence, he is not disposed to take any action beyond that allowed for above, because of the likely adverse implications for capital flows. However, he is actively considering initiatives in relation to the opening of new accounts such that the use of accounts in false names, parallel accounts and bogus non-resident accounts will be more difficult in future."
In the event no new initiatives were introduced. 

Monitoring of Interest 1986 - 98
Interest Liable to DIRT
Forecasting and monitoring of DIRT is carried out by Capital Taxes Section, Budget Division which is also the section primarily responsible for DIRT policy. Forecasting and monitoring of other taxes are the responsibility of the Central Budget Section.

The primary aim of monitoring was to compare the Budget estimate as calculated by a financial model against actual outturn.

Since 1986 various spreadsheet models have been used to forecast the level of DIRT. Information and advice on the deposit base was obtained from Central Bank Bulletins. Additional information in the form of splitting the monetary base up into its component parts was also obtained on a confidential basis from the Central Bank. Information on a monthly basis relating to the level of the net deposit base liable to retention tax was then monitored. By applying an average rate of interest to this amount it was possible to generate an estimate of the likely interest payable. The appropriate rate of DIRT was then applied to this forecast in order to arrive at an estimate of the likely DIRT yield. From this figure, estimates of the amount of recoupments to individuals, corporates and others, was deducted thus arriving at an estimated yield.

Periodic reviews were carried out during the 1980s on this methodology. In December 1991 an analysis of how the model had performed in relation to the years 1987 to 1991 inclusive was conducted and it was found that the model was, in the later years under-predicting the amount of DIRT. 

In 1993 because of deficiencies in the DIRT model and also because of the changes made to the DIRT regime, it was decided to make direct contact with various financial institutions so that a more up to-date picture with regard to the range and spread of deposits in the various interest rate categories. In addition, a distinction was drawn between demand and term deposits. Various financial institutions were asked to supply the Department with the following information

$ an estimate of the total interest paid/credited in respect of both the standard rate and also the special rate applying to special savings accounts (SSAs) in respect of both the 20 April and 20 October payment dates.

$ a breakdown of the present level of DIRT liable deposits between the various interest rate categories, e.g. between SSA and non-SSA, demand and term accounts.

It was noted in 1996 that the model was not picking up the changes in interest rates and that this was leading to certain errors in the forecasting of the overall DIRT yield.

The 1998 forecast (completed in November 1997) departed from the previous model for a number of reasons

$ information on Irish resident pound deposits was no longer available in the required manner from the Central Bank

$ the previous model had tended to constantly over-predict the yield and was not considered reliable.

For these reasons, a simple and transparent new method of forecasting was developed. The deposit base was broken down into three categories, SSA, non-SSA term and demand deposits. The relevant interest and DIRT rates are applied to these deposit categories to arrive at a forecast tax take. This forecast yield is reduced by an estimate of company savings based on the discrepancy between the forecast (as per this methodology) and the actual yield in previous years. This is the current methodology used by the Department.

The forecast is then submitted to the Central Budget Section for input to the budgetary calculations. At that stage the Central Budget Section transmits this forecast to Revenue.

In all the reviews of the methodology no reference was made to the effect on the model of any "uplifts" or any DIRT settlements.

Interest exempt from DIRT
Figures for non-resident deposits were not obtained by Capital Taxes Section of the Department of Finance from the Central Bank on a regular basis. This can be attributed to fact that non-residents deposits were exempt from DIRT so therefore were not a variable in any of the various models used.

Analysis of non-resident balances was undertaken on an ad-hoc basis in response to issues/events, particularly in the period immediately following the introduction of DIRT. 

In response to a press article on 19 May 1986 the Department of Finance requested details of the level of non-resident deposits. This estimated an outflow of ,200m in the period January to April 1986.

In December 1986 Finance Division obtained a breakdown of resident and non-resident current and deposit accounts between Irish pound and foreign currency from the Central Bank. This showed a reduction in non-resident deposit accounts of 12% between December 1985 and December 1986 and a reduction of 3% in resident deposits. It also showed a 41% increase in foreign currency resident deposit accounts.

A briefing note prepared for the Minister in connection with a meeting with the IBF on 15 December 1987 stated that the "impact of the declaration requirement on non-resident deposit levels appears to be wearing off and they are stable at about ,2,500 million during the year."

Chapter 6 : Central Bank of Ireland
Introduction
The Central Bank of Ireland is responsible by statute for the regulation of most financial institutions in Ireland. 

Prior to Economic Monetary Union (EMU), a primary function of the Central Bank was safeguarding the integrity of the currency. In this regard the Bank would have been particularly interested in the impact of government decisions on capital flows. The Bank was consulted on the possible implications for capital flows of tax measures related to Irish pound deposits of residents and non-residents.

Regulation of Financial Institutions
Introduction
The Bank's regulatory role and responsibilities in relation to banking supervision were first established in the Central Bank Act 1971. Since then there has been considerable development of the legal framework and expansion of the Bank's role to cover non-bank entities and financial activities other than banking.

Nature
The Bank organises its regulatory responsibilities within two separate departments, which comprise the Supervision Division of the Bank

Banking Supervision — This department covers all institutions whose business is to receive deposits and to grant credit (credit institutions) i.e. banks, building societies and other deposit-taking institutions such as the Agricultural Credit Corporation, the Industrial Credit Corporation and the Trustee Savings Bank. In December 1998 the department had full regulatory responsibility for 57 such institutions and had limited responsibility for a further 21 financial institutions and 7 Bureaux de Change.

Securities and Exchanges Supervision — This department supervises a broad range of non-bank institutions, exchanges and investment intermediaries including International Financial Services Centre (IFSC) companies. In December 1998 the department was responsible for 1,644 such institutions of diverse size and nature.

The supervisory function is effected through a combination of both off-site surveillance and on-site inspections. 

Returns by Institutions
Off-site surveillance involves the examination of detailed returns received from credit institutions on a monthly and quarterly basis. The system of returns is the main method of ensuring that institutions are complying with their statutory requirements, particularly in the key areas of solvency, liquidity and exposure ratios and limits. All returns are scrutinised for numerical accuracy and internal consistency and any suspected errors or breaches of Bank requirements are pursued with the institution concerned.

In addition to these checks, extensive Notes on Compilation have always been provided with each return. These instructions incorporate the definition of residency used in statistical returns which does not correspond to that of tax residency. The former definition corresponds with international standards in that the country of residence will be determined by the account holder’s centre of economic interest. This means that a company will be considered resident in a territory when it has engaged for a year or more in economic activity in that territory, or when it has registered or indicated an intention to operate permanently in that territory. Similar rules apply to individuals.

When reporting institutions are classifying customers they prepare a number of tags to identify each account. These identify residency, currency of account, type of account, sector of account holder etc. Banks also have separate tags for tax classification residency purposes (referred to as tax liability indicators) and for statistical residency purposes.

On Site Inspection
On site inspections consist of an examination by the Bank's supervisory staff of the books and records of credit institutions and focus, inter alia, on asset quality, large exposures, capital liquidity, corporate governance and internal controls. Inspections are complemented by regular review meetings with senior management of the credit institutions. There are also ad hoc meetings, correspondence and contact between the Central Bank and the financial institutions as the need arises. 

Results
The principal output of the Bank’s off-site surveillance is reflected in its quarterly reports which among other things set out the extent of non-resident funds held by the financial institutions. In regard to DIRT, the Central Bank has stated it had no supervisory role and had no contact with the Revenue Commissioners on this issue. It was and is the Bank's position that it would be entirely improper to intervene in a matter appropriate to the Revenue Commissioners. 

The Central Bank have informed me that they have records of only one instance of any contact with any financial institution in relation to DIRT and bogus non-resident accounts. This related to the discussions between AIB and the Revenue Commissioners in 1991 and is dealt with in Chapter 25.

Internal Audit
Since 1995, the Central Bank as part of its supervisory function has been reviewing internal audit reports in financial institutions. The Governor stated in evidence to me that this procedure would have been introduced as part of the ongoing upgrading of the supervisory role in step with developments across Europe generally. He stated that, with hindsight, it should have always been there.

Exchange Controls
Introduction
The Exchange Control Act, 1954, as amended was the basic legislation underpinning Ireland's system of exchange control. These controls, which were administered by the Central Bank, were designed to safeguard the national external reserves and to regulate the effects of capital movements on the exchange rate of the Irish pound. 

Administration
The relevant exchange control rules and authorities were clearly set out in the Bank's Exchange Control manual. This contained a series of Notices delegating certain powers in relation to routine financial transactions (current trade payments, certain capital movements or transactions in securities etc.) to the Authorised Dealers and facilitated Approved Agents in their activities. In this regard, the determination of whether an individual, a company or other form of entity was regarded as resident or non-resident for exchange control purposes was set out in Exchange Control Notice Ex 7.

The correct designation of bank accounts as either "Resident" or "External" was of fundamental importance in operating Exchange Controls. External Accounts were Irish pound accounts held in the State for non-residents and lodgments to such accounts by, or on behalf of, residents of the State required Exchange Control approval. Funds held in External Accounts were freely convertible into foreign currencies. It was the residential status of the beneficial owner of the deposit which was relevant in the Exchange Control context. Authorised Dealers and Specified Financial Institutions had to verify, when an account was being opened, that the address given for the account was the permanent place of residence of the account holder.

These notices were updated when any significant changes in delegated authorities or administrative requirements were introduced. Such changes were always referred to the Department of Finance for approval prior to introduction.

The relaxation of exchange controls from 1988 onwards included a general easement of the administrative requirements in relation to current payments and the phased dismantling of the controls on capital movements. This process did not, however, extend to the opening and operation of foreign currency accounts outside the State. The exchange control requirements relating to these matters remained in place until 31 December 1992.

Under delegated authority, Authorised Dealers held wide ranging permissions to deal in foreign exchange and to effect certain categories of transactions within terms specified from time to time by the Central Bank. The notices in this regard also conveyed directions to the banks regarding their own responsibilities and obligations under the controls. Particular emphasis was placed on their obligation to sight supporting documentary evidence for transactions. Approved Agents, in view of their professional responsibilities and requirements in acting on behalf of residents and non-residents of the State, had certain delegated authorities and obligations in relation to their activities. Transactions for which authority had not been delegated in a Notice or on foot of a specific Central Bank permission, were prohibited.

Results of Monitoring
The Central Bank had no powers of investigation under the Act nor was it involved in matters relating to the Revenue Commissioners. The Bank has no individual details of breaches of exchange control regulations through the use of bogus non-resident accounts. Statistical returns were checked for compliance with specific and/or delegated authorities and discrepancies were followed up. There was also a process of cross-checking returns submitted by Authorised Dealers in respect of foreign currency dealings. 

Enquiries into possible causes of the unidentified capital outflows in the mid 1980s were undertaken by the Exchange Control Department.

The Bank informed me that only specific complaints could be looked into and that exchange controls were never seen as a serious option to curb the use of bogus non-resident accounts.

Central Bank Involvement in Policy Review and Advice 
The following table, based on information provided by the Central Bank, summarises specific cases and instances where the Central Bank was involved in or advised on policy formulation which impinged on non-resident depositors.

	Year
	Issue

	1982
	Implications of non-resident accounts for Exchange Controls

	1983
	Inter-Departmental Group on Interest Withholding Tax

	1984
	Working Group on Evasion of Tax on Deposit Interest

	1985
	Complaint made by Midland and Western Building Society

	1985-86
	Introduction of DIRT

	1986-87
	Effect of DIRT on Level of Non-Resident Deposits

	1986
	Review of Exchange Controls


Chapter 5 dealing with the Department of Finance also contains references to the Central Bank.

Implications of non-resident accounts for Exchange Controls
The Exchange Control Act, 1954 had a life of four years and was extended for successive four year periods by means of the Exchange Control (Continuance) Acts. As part of this process the Central Bank was consulted by the Department of Finance in February 1982 in relation to the extension of exchange control legislation from 1 January 1983. An extract from the response dated 26 July 1982 by the Bank stated

"We have had reports that some financial institutions are accepting deposits in Irish pounds from residents over non-resident addresses. We assume that tax avoidance would be the purpose of this practice. It is alleged that it is quite a widespread practice. It seems that the amounts almost invariably stay in Irish pounds and, therefore, there is no loss to the reserves. Again it has proved difficult to obtain precise information. We are proceeding with our own investigation but suggest that you might wish to arrange a meeting with yourselves and the Revenue Commissioners on the matter. If the reports we have received are correct it may be easier to take effective action against offenders under the taxation legislation than under the Exchange Control legislation. This would avoid the potential problems referred to above and yet have a desirable public effect."
The response also stated "the Bank was unable to obtain from the two complainants names and address of those involved".
The Governor of the Central Bank stated in evidence to me that the word "investigation" was an exaggeration in that there was no scientific or formal investigation at the time. He believed that the "investigation" referred to follow up of individual complaints which invariably ran into the ground for lack of hard evidence.

The Central Bank and the Department of Finance held a series of meetings in relation to the possible tightening of exchange controls. The record of a meeting on 13 December 1983 to discuss measures to restrict demand for foreign currency states

"The Department of Finance officials again expressed their concern at reported abuses of the external account procedures. While no firm evidence exists, they believe that a significant proportion of these accounts are bogus. They are concerned about these accounts on two fronts
(a) the level of tax evasion
(b) the possibility that balances might be transferred overseas for unapproved purposes.
The first concern is a matter for Revenue Commissioners. The second one is of course a matter for Exchange Control.
It was acknowledged that any investigation of external accounts would have to be handled carefully as there is a danger of precipitating withdrawals from these accounts. Since funds in external accounts are freely convertible to foreign currency, substantial withdrawals would have reserves and foreign exchange market implications. It was suggested that the Bank should hold discussions at a senior level with the commercial banks with a view to ensuring that compliance with External Controls is included in the brief of the commercial banks' internal audit inspectors."
There were no follow up discussions with the commercial banks in relation to internal audit.

Inter-Departmental Group on Interest Withholding Tax
In a letter dated 12 January 1983 the Department of Finance requested the views of the Central Bank on the possibility of introducing a withholding tax on deposit interest. The Central Bank replied on 25 January 1983 stating that they were in favour of such a tax as a matter of principle. The Bank was opposed to imposing a withholding tax on non-resident deposits both in foreign currencies and in Irish Pounds lest this should lead to a transfer abroad of these funds although the Bank felt that this was perhaps less likely with Irish pound deposits, a considerable portion of which may have been locked in. 

It was the Bank’s opinion that on a more general level, in the then uncertain conditions in international financial markets, the levying of a withholding tax on non-resident balances (both foreign-currency and Irish-pound) in Ireland could cause concern internationally and provoke an erosion of the confidence of international investors in Irish financial institutions, including the foreign branches of our major banks, as a location for funds.

At a meeting held on 31 January 1983 and 1 February 1983 the Government decided to establish an Inter-Departmental Group comprising representatives nominated by the Minister for Finance, the Taoiseach, the Tánaiste and the Central Bank to consider the question of a withholding tax, including reference to yield, effects on liquidity, capital flows and savings.

The scope for evading the tax was briefly discussed at a meeting of the Group on 30 March 1983. The Central Bank record of this meeting stated

"A major loophole which could arise would be for a depositor to give a non-resident address to a bank. There must be a doubt about the genuineness of the £1,100 million Irish-pound liabilities to non-residents at end-December 1982. In this context, it is of interest that non-residents account for only £30 million of total building society shares and deposits of £1,600 million."
Exchange control aspects were discussed at a meeting of the Group on 5 August 1983. The Group agreed that detailed papers would be supplied by both the Central Bank and the Department of Finance. The group felt that while there was some difference of emphasis, both papers raised serious questions about the adequacy of the existing exchange control regulations to prevent significant outflows of capital in the event of a withholding tax being introduced. Neither party believed that exchange controls could prevent outflows. The relevant extract from the Central Bank paper is set out in Appendix G.6. 

The Group's Report concluded not to implement an interest withholding tax.

Working Group on Evasion of Tax on Deposit Interest
In a letter dated 16 April 1984 to the Governor of the Central Bank, the Department of Finance stated

"The Minister is becoming increasingly concerned at the numbers of non-resident deposit accounts being operated in order to evade tax. While by definition the precise extent of evasion cannot be quantified, the indications are that it is on a very large scale and is growing. You may recall that in the Finance Bill, as published, last year there were proposals to counter this practice by requiring for the future, the submission of an affidavit as evidence of residence abroad where a non-resident account was being opened. In the event, these proposals were effectively set aside before the Bill was enacted.
In view of the fears expressed in relation to last year's proposal that a substantial outflow of funds would occur, there is obviously very little possibility now of finding an adequate solution to the problem of evasion solely through tax legislation. It may be that the best means of tackling the problem of possible outflows is through the exchange control procedures."
The terms of reference of the proposed working group were to consider and make recommendations on action which might be taken to eliminate evasion of tax on deposit interest arising through the use of bogus non-resident bank accounts (including resident bank accounts where the beneficial owner is claimed to be non-resident) and building society accounts, having regard especially to

- the extent to which changes in exchange control procedures might be adopted to prevent possible evasion of tax and out-flows of funds

- the adequacy of the present rate of composite tax paid on deposits by the building societies

- the possible extension to banks of a composite rate of tax

- consequential effects of any changes on the distribution of funds between financial institutions and on the financing of the housing programme.

The Central Bank requested that these terms of reference be widened to take account of the desirability of ensuring equality of treatment of all financial institutions in areas concerning the application of both existing and any proposed disclosure and taxation measures.

Nominations from the Central Bank were W. Casey, Deputy Manager, Exchange Control Department and Mr N. McEvoy, Senior Economist, Banking Department.

External and Non-Resident Accounts were discussed at the fifth meeting of the Group on 20 June 1984. The minutes of the meeting stated

"The rules set out in Exchange Control Notice Ex 7 are fairly tightly drawn. There is a general requirement on banks to operate in accordance with those rules but information is not available on the operational procedures employed. There is some evidence that banks have been lax in their approach but little direct evidence is available. The point was made that being made an authorised dealer is very much a privilege for banks and a dilution or withdrawal of that designation would be very serious for a bank. It appears that accounts once classified as non-resident/external remain so indefinitely without review....Paragraph 11 of the Notice provides that where there is doubt as to a person's correct residential status, the case must be referred to the Central Bank for decision. In practice, however, very few cases are referred to the Bank.....
Mr McEvoy said that he hoped the statistics he was working on to indicate the spread of external accounts between the various institutions might help to show whether particular institutions were being lax in their operation of the rules laid down."
As far as can be established, the Bank confirmed that the Group never reported any findings.

Midland and Western Building Society
In June 1985 the Central Bank received a letter, which was passed to the Department of Finance, from the General Manager of the Midland and Western Building Society alleging breaches of exchange control regulations by the clearing banks. In particular, the letter alleged that the basis on which Form F was used bordered on the irresponsible. The letter alleged that substantial sums of money were being transferred into External Irish Pound accounts and that English addresses were literally being supplied to order.

The Governor stated in evidence to me that the Central Bank had no record of the letter or of any follow up to it despite thorough searches.

Introduction of DIRT
The Central Bank and the Department of Finance correspond annually in relation to the Budget. In a letter dated 18 December 1985 to the Minister for Finance the Central Bank stated

"An essential element of any equitable tax system is equal and comprehensive disclosure requirements on all financial institutions. In the Bank's view extension of disclosure requirements to building societies must be tackled. Moreover, the information that becomes available from full disclosure must be effectively integrated into the tax records by the Revenue Commissioners."
The letter also stated:

"Clearly, reform along these lines could result in an incentive for an increase in capital outflows. However, the positive aspects of the package for bona fide depositors should not be underestimated. In the interest of minimising any possible outflow, consideration might tentatively be given to an amnesty for those with bogus non-resident accounts. Such a move is, of course, undesirable in principle and, in practice, if perceived as a precedent, though it could be beneficial if seen as a once-off prelude to the introduction of stricter enforcement procedures."
The Central Bank informed me that other than in the context of this letter it does not appear to have addressed the issue of an amnesty for those with bogus non-resident accounts.

Effect of DIRT on Level of Non-Resident Deposits
Over the twelve months to 30 September 1986, the Central Bank supplied £2,200 million equivalent of foreign currency to the foreign exchange market in order to meet market demand during that period. This demand was approximately £1.5 billion more than might have been expected in normal circumstances (The Irish pound was devalued on 4 August 1986). Only £300 million of this excess demand could be identified (this included a reduction in deposits held by non-residents at domestic banks of £204 million).

At this time the Exchange Control Department of the Central Bank assisted in an investigation into the possible causes of the £1.2 billion unidentified capital outflow. The results of their investigation concluded that the outflows could largely be accounted for by leading and lagging of foreign payments and receipts and, to a lesser extent by the foreign currency earnings by residents outside the State where they were largely beyond the reach of exchange controls.

The results of this work and the implications of DIRT were referred to in a number of papers that were submitted to the Board of the Central Bank.

Review of Monetary Policy - October 1986
A paper "Review of Monetary Policy, October 1986" which was considered by the Board on 16 October 1986 stated

"There has also been a considerable fall in non-resident balances held at domestic banks. From the beginning of the year to mid-August, the latest data available, Irish-pound balances of non-residents fell by £204 million, with the outflow concentrated in the period between mid-January and mid-April bank-return dates. The major element of the exceptional outflow, however, comprises private capital and residual flows, which amounted to an estimated £1,280 million over the first three quarters of 1986.
It is difficult to separate the influences on such outflows of the two major factors which have been at work this year, namely, exchange-rate expectations and the imposition of DIRT. Each would have had the most effect in the first quarter, when the outflows were concentrated. Expectations of a devaluation of the Irish-pound within the EMS undoubtedly played a major part, as evidenced by the reflow in the second quarter following the April realignment......The change in tax regime - without being able to quantify the effect precisely - is likely to have played some part in the outflow from domestic banks and the build-up of balances abroad." 
In connection with this review the Exchange Control Department of the Bank requested the four Associated Banks to arrange for all of their branches to complete a special report detailing the number and amount of all accounts which were reclassified as non-resident, including those from which transfers abroad were made in lieu of reclassification, for each quarter during the period 31 December 1984 to 30 September 1986. The term reclassification referred to accounts being redesignated external due to residents emigrating.

The result of this review showed that 2,224 accounts with balances totalling £21 million were effectively reclassified during this period compared with 551 accounts totalling £7.8m during the previous nine months. The increase in the reclassifications between the two periods occurred largely in the June and September quarters of 1986 and appears to be due to the greater importance of correct classification of accounts following the introduction of DIRT.

Monetary Policy 1987
A paper "Monetary Policy 1987" which was discussed by the Board at its meeting on 26 February 1987 stated

"The level of negative interventions by the Bank during 1986 was reflected in the size of the unexplained residual in the balance of payments in Table 1, estimated at £1,654 million. Speculation through leading and lagging of trade payments - since it is impossible to measure independently on the basis of available data - shows up as an increase in the unexplained residual and was undoubtedly a major factor.
Other factors may also have contributed to the size of the residual. First, the improvement in the trade balance of £462 million would have tended to increase the residual by a proportion of the improvement. However, this is unlikely to account for more than £50 million of the residual. A second factor may have been an outflow of funds attributable to the introduction of the Deposit Interest Retention Tax. The difficulty with arriving at any estimate of this effect is that, to the extent that an outflow has taken place, it has been into foreign currency assets rather than Irish pounds held abroad. In the conditions prevailing on foreign exchange markets in 1986, it is difficult to conclude that Irish residents taking foreign-currency positions would have been motivated solely by tax, rather than speculative, considerations. The most that can be said is that the retention tax may have reinforced speculative flows, but to an extent which is very difficult to quantify. The "pure" tax effect - the level of outflow which would have taken place in the absence of speculation - is probably small, say, no more than £200 million."
In discussing the outlook for 1987 the paper stated

"One of the major uncertainties surrounding the change in the net external position of the banks in 1987 is the effect of the proposed introduction of new reporting requirements in respect of holders of non-resident accounts. There is a concern among the banks that this may lead to a loss of funds from these accounts. An assumption of no change in non-resident balances at domestic banks is implicit in the projection for net inflows through banks."
A review of this paper in May 1987 stated that non-resident balances at Irish banks had fallen sharply. Between end-December and mid-April, non-bank non-resident Irish pound balances fell by £132 million. The paper discussed a number of possible explanations for this decline. It stated that stricter requirements in relation to evidence of non-residency status almost certainly led to an outflow from both genuine and bogus non-resident accounts. In the case of genuine non-residents, these funds may have moved into Irish pound or foreign currency accounts abroad or may to some extent have moved into Irish Government paper and formed part of the sizeable non-resident purchases of gilts in the first quarter. Bogus non-residents may also have shifted funds abroad or simply switched into resident balances at banks. The decision by the two major Associated Banks to reduce the gross return they pay on non-resident balances, bringing it closer in line with the after tax return on resident accounts, would have increased the incentive for both genuine and bogus non-residents to shift funds out of these accounts. The paper also noted that in the period to mid-April, resident Irish pound balances increased by £288 million, which was consistent with the projected increase for the year. The point was made that at least part of the increase in the first three and a half months may not represent a genuine increase in resident money holding but simply a switching from bogus non-resident accounts. While there may have been some element of switching, the major part of the fall in non-resident balances took place over the first three months, while the sharp increase in resident money holdings was concentrated in the period end-March to mid-April. 

Review of Exchange Controls
In 1986 the Central Bank undertook a review of exchange controls in the context of the EU proposals towards liberalising exchange controls. The results of this review were communicated to the Department of Finance on 29 July 1986. The review contained the following extract

"Controls on capital transactions can be divided into those on direct investment, those on portfolio investment and those on personal capital. The first two are considered to be reasonably effective. There is evidence that controls on personal capital are less effective. It is suggested that transfers to other member countries of the EEC, which are already liberalised, may be used as a conduit for transfers to countries outside the EEC. There is also ample evidence of unapproved holdings of external assets by residents." 
A recommendation of the review was "that there should be increased monitoring of non-resident transactions in Irish pounds generally. In addition to the prohibition on non-resident purchases of short term instruments, a number of contingent measures of a restrictive nature are available for consideration - for example, Irish pound balances of non-resident banks to attract zero or low interest rates - should the situation warrant further restriction."
In October 1986 the Central Bank was approached by the Department of Finance in relation to information received by the Minister for Finance alleging misdemeanours of exchange controls and enquiring as to the extent to which the Central Bank monitors trade and other payments effected by authorised dealers. The Department of Finance believed that staff in financial institutions were briefing and facilitating customers with regard to opening non-resident accounts as a staging post to transfer the money out of the jurisdiction. In considering these issues an internal memo concluded that the Central Bank should not undertake inspection of bank branches to investigate possible breaches of the relevant exchange controls because

(1) it appeared that their powers of inspection under Section 17 of the 1971 Act, which were "for the purpose of the performance by the Bank of its statutory functions", could not have been used appropriately for exchange control purposes.

(2) inspectors of taxes were empowered under Section 37 Finance Act 1986 to obtain copies of and inspect all declarations of non-residence made by depositors.

(3) the very limited extent of the inspections which the Bank could undertake would, on receiving inevitable publicity, be viewed as a belated and pathetic attempt by the authorities to "bolt the stable door" when it was too late.

(4) it would also have the effect of identifying the Bank publicly and unwarrantedly with responsibility for the outflows.

(5) any inspections, whether carried out by the Revenue or by the Bank at this stage, might only increase the prevailing sense of uncertainty and undermine confidence further.

General Views of Governor
Bearing in mind that prior to his appointment as Governor of the Central Bank, Mr O’Connell had served in a senior capacity in the Department of Finance in the tax and exchange control area, I asked him for his opinion on whether the proper balance had been achieved between the competing demands of guarding against the potential flight of capital out of the country and at the same time creating an effective tax regime as far as DIRT was concerned.

Rather than attempting to paraphrase his response, I feel it would be more instructive to quote verbatim from his evidence.

"There were a lot of things at the time that may be forgotten today. Number one, the Revenue machine was not nearly as efficient as it is today for one very good reason. It wasn’t computerised and establishing the computerisation is a pretty slow business. In the early 1980s you had a situation where the Revenue were constantly exercising pressure, pointing out that they really weren’t fulfilling their duty in this area. They were very up-front and very open about that. Various proposals were put forward including the possibility of an affidavit which came up again and again. It came up first in 1983. Then there was the other side of the coin. You had the composite rate for the building societies and you had the banks not having a composite rate but being obliged to make returns. These returns were being made to the Revenue Commissioners ........ They were huge; they were paper. We are thinking in 1999 that this was all computerised. It wasn’t. These returns were made, and literally I honestly believe that you would have needed an army to go through them at the time. This was a real problem.
Side by side with that we had a very deteriorating situation. The Department of Finance and the Central Bank were rightly and totally preoccupied with the exchange rate. The exchange rate was under constant threat and the exchange rate meant the movement of funds out of the country. While all this was going on as well we were holding up the exchange rate through foreign borrowing. This had to be the great preoccupation of any Minister for Finance or any Central Bank at the time. This was the central issue. This was the plank which kept us floating. Whatever happened, this had to take precedence over everything else............... we did our best. We were not as efficient as we might be in terms of collecting tax. We were broadly aware of the fact that people were avoiding tax. And all this had to be corrected, this was wrong. Everybody agreed it was wrong. For God’s sake, whatever you do, don’t rock the boat. The boat being the exchange rate. That was the culture; that was the necessity that drove us all forward and drove us into a situation where you can see from year to year that we were trying to do something. We were proposing affidavits, we were talking about the DIRT tax, we were afraid of the DIRT tax. It went on and on. At the same time the level of tax was very, very high.
It is a very different situation to where we find ourselves today. I am trying to put the thing in context and give you an explanation as to why everything wasn’t corrected immediately and properly and so on. Anything sudden or anything drastic would probably have produced some very unwelcome consequences for the nation. In the event the DIRT tax was a brave event. I think over the years slowly but surely it has established itself and it is accepted and it is working. I would say to you that it is working very well today. I would say we have a very compliant culture today. We have come a long way. I am not offering excuses, I am simply trying to put it in context."
He also stated

"There was a genuine concern about what was happening and that it had to be corrected. But there were so many difficulties at the time that you could say we were slow in doing it. You could say that we didn’t do it properly. You could say that years passed before it was finally established. But we came through very difficult times in the 1980s. It was a time when you could say that economically speaking the State was under very serious pressure. This was all accompanied by double digit inflation which is disastrous in its own way anyhow."
Chapter 7 : Office of the Revenue Commissioners
Section 1 : Revenue Powers
When considering the appropriateness and timeliness of Revenue’s actions in relation to its administration of DIRT, cognizance must be taken of the powers it had at its disposal under the legislation governing the DIRT regime. DIRT was essentially a convenient way of collecting tax on deposit interest whose assessment and collection had hitherto been dependent on the depositors making correct income tax returns and the follow up by Revenue of interest payments over a certain limit reported by the banks. It was and still is a largely self-regulating tax system and until 1999 when additional Revenue powers in relation to financial institutions were introduced, Revenue had very limited powers to enable them to ensure that the system of deducting and paying over DIRT was satisfactory.

Powers and Information available to Revenue

In the administration of DIRT, Revenue had the following powers and access to information available to it

returns from financial institutions 
the power to inspect declarations (Forms 37) and notices (Forms F) and where relevant affidavits
limited power to access bank accounts of named resident individuals, in certain circumstances, with the permission of the High Court.
Returns from Financial Institutions 
In order to carry out its functions it had access to information returned by institutions and to information held for inspection by the institutions.

Information was returned to Revenue in the following main forms

Returns by banks were made annually of aggregate information in respect of the gross interest due on accounts subject to DIRT and the amount of the tax retained. It allowed Revenue to distinguish between the total interest paid on standard DIRT liable deposits and that on SSA deposits.

Prior to 1993, returns could be demanded by an Inspector of Taxes of interest paid without deduction of tax and giving particulars of the depositors. Such returns could be demanded in respect of branches also. These returns did not extend to non-resident accounts or charities. From 1993-94 such returns were automatic.

The charge for interest in the Corporation Tax returns could be analysed in the course of the computation of liability under that tax heading.

Inspection of Declarations and Notices 

Revenue has the power to inspect declarations made in connection with DIRT-free accounts of non-residents, charities, companies and pension funds. There is an obligation on a relevant deposit taker to keep such declarations for the longer of

(a) six years, and

(b) three years after the account is closed or it becomes an account liable to DIRT.

Revenue may inspect such declarations and take copies as appropriate.

The principal benefit of inspection is to vouch compliance by financial institutions with the administrative rules attaching to non-resident declarations.

In the case of notices requesting the non-return of interest, Revenue can only inspect them after first identifying the depositor. The same provisions apply in regard to the inspection of affidavits requested in instances where a bank is not satisfied that the person serving a notice is non-resident.

Limitation of Revenue Powers
Certain powers normally available to Revenue to assist it in its investigative role are either not available or are abridged in the case of banking transactions. In particular

Revenue were not, during the period 1986-98, entitled to carry out an on-site audit of DIRT returns made by banks as the authorising provision for such audits (Section 905 of the Taxes Consolidation Act, 1997) specifically excludes banking business from its scope 

The power to request information on the details of transactions with a named taxpayer does not include transactions of a taxpayer with the bank

The power to enter a business premises for the purpose of examining records did not include a bank until 1999.

Access to Bank Accounts
During the period 1986-1998 Revenue could seek access to accounts in a bank or other financial institution by applying to the High Court or, since 1993, to the Appeal Commissioners for an order directing the financial institution to supply account details and other information which would be material in determining a person’s tax liability. Such applications can be made in the following limited circumstances

The application must be made in respect of a named individual. Applications are not permitted where the account holder’s identity is unknown to Revenue and an application could not be made in respect of accounts held by a company or a trust

The named individual must be ordinarily resident in the State and also the provisions for access to bank accounts in certain circumstances do not apply at all in the case of genuine non-residents

Revenue must either be dissatisfied with a tax return made by the named individual, or else the individual in question must have failed to make a return having been required to do so

The applicant to the court, on behalf of Revenue, must have formed the opinion that the named individual has or had an account with the financial institution which has not been disclosed to Revenue, or that there is likely to be information in the records of the financial institution that the individual’s tax return is false to a material extent.

Revenue’s Representations on their Powers
Although Revenue’s mandate is to assess and collect tax according to the law, it is not unreasonable to expect that Revenue would try to influence the drafting of legislation if they considered that the existing law was deficient or was not conducive to the effective collection of tax. Typically, Revenue would be consulted on the framing of legislation which impacted on their role. For the purposes of this report, it is therefore appropriate to ascertain the extent to which Revenue communicated with the Department of Finance during the period since 1986 in relation to the adequacy of their powers in the area of DIRT administration.

The main occasions on which such representations were made can be summarised as follows

In relation to the Government decision to abandon reporting of bank interest by banks in the context of the DIRT scheme, Revenue indicated in a note of 20 January 1986 that this would deal a crippling blow to their efforts to tackle tax evasion.

In discussions with the Department of Finance in 1987 on a scheme for self-assessment (which was subsequently legislated for in the Finance Act, 1988) certain additional powers were considered necessary to ensure the required level of compliance with self-assessment. A draft memorandum for Government dated September 1987, proposed "full access by Revenue, where an audit investigation is being undertaken, to accounts in financial institutions". Greater access by Revenue to bank accounts had been recommended in a report by an International Monetary Fund team which carried out a review of Ireland’s Tax Administration in 1986. The draft memorandum went on to say that "the Minister cannot recommend the introduction of self-assessment unless the Government agree that the system will include [this measure]". These powers did not relate specifically to DIRT but DIRT was already a self-assessment tax. While some of the additional self-assessment powers referred to in the draft memorandum were implemented in the Finance Act, 1988, the proposal to allow Revenue access to accounts of financial institutions was dropped.

In a letter of 21 December 1990 to the Department of Finance it was stated

"Abuses of the non-resident procedure could only be countered at this stage by requiring returns of all interest whether paid gross or net and whether to residents or non-residents."

In their input to the review by the Study Group of DIRT in 1991 in the lead up to the abolition of exchange controls in 1992, Revenue representatives prepared a note on possible reporting arrangements in the post-exchange control era. There were two possibilities - a reporting of foreign transactions or a reporting of interest, which latter reporting Revenue would ideally have liked to have seen. However, such reporting of interest could have had the effect of causing flows of money out of the country and, accordingly, in the context of the work of the Group it was felt that it could not be recommended for implementation at that time. In the event, section 230 of the Finance Act, 1992 provided for the notification to Revenue by individuals of foreign bank accounts opened by them. Financial institutions were also obliged to make a return where they acted as an intermediary in or in connection with the opening of such accounts.

In its observations on the draft submission to Government arising out of the deliberations of the Study Group, Revenue indicated in a letter of 12 March 1992

"One general concern that we have is that whatever course of action may be decided upon is not allowed to give the wrong signals about the determination of the authorities to tackle tax evasion. We would be worried that the waiving of tax in certain cases or giving a new lease of life to non-disclosure by financial institutions would have a downside for tax evasion. The Government would need to be conscious of this. As regards the question of disclosure I might mention that the IMF report on the development of Self-Assessment envisaged that details of interest paid by financial institutions, together with the taxpayer’s RSI number, should be reported to Revenue. The programme for Government Review of last year also contained the commitment to applying a Universal ID/RSI number to significant commercial and financial activities such as property and stock market transactions, and bank accounts. It is known that the various other EC countries, including the French who have introduced the UCITS accounts described in the draft Memorandum, have elaborate systems for reporting of interest income. While we are facing particular problems in the present context - which are made more difficult by the lack of EC agreement so far on measures to deal with the new situation - we need to follow a consistent approach to tax evasion."

In a letter of 18 January 1992 from Commissioner Quigley, Revenue proposed a list of measures for consideration in connection with the 1992 Budget and Finance Bill. These included, as suggested by the IMF in its Self-Assessment Report, an amendment of section 18 of the Finance, Act 1983 - access to bank accounts - to permit the section operate under approval by the Board of the Revenue Commissioners rather than the High Court. The section would also have been extended to companies. The matter was again raised in a further letter of 13 March 1992 from Commissioner Quigley, in response to a Department of Finance letter on the question of taxation of funds held abroad, as follows

"....... I would draw your attention to paragraph 1.2.1 of the paper enclosed with my letter of 18 January in which I raised the question of improving Revenue access to bank accounts (section 18 of the Finance Act, 1983), the powers to be exercised on a cautious and circumscribed basis for selected important cases. In the event the Budget statement appeared to exclude financial institutions from the scope of the new information measures proposed. Improved access to accounts in financial institutions - even if confined as at present to resident accounts - would certainly be helpful to us in the whole drive against evasion. In the light of your letter I would ask you to consider the matter further at this stage".

The suggestion was not acted upon. However, section 13 of the Waiver of Certain Tax, Interest and Penalties Act, 1993 subsequently allowed access to bank accounts with permission from the Appeal Commissioners rather than the High Court but on the same limited basis as in section 18. 

Following the Report of the McCracken Tribunal in 1997 Revenue initiated a review of powers. The Department of Finance and Revenue jointly held discussions with foreign tax administrations to review access to bank accounts. In the Autumn of 1998 Revenue then made specific recommendations to the Department of Finance on increasing Revenue Powers. These recommendations formed the basis for the following powers which were included in the Finance Act, 1999

Power to audit the DIRT returns of banks, including sampling of non-resident deposits
Power to carry out on-site audits of financial institutions
Power to require a financial institution to produce books etc. or furnish information relevant to a person’s tax liability, including a group or class of unidentified persons and a person who is claiming exemption from DIRT on the basis of non-residence in the State
Power to apply to the High Court for an order seeking access to the books, etc. or information of a financial institution relevant to a person’s tax liability, including a class or group of unidentified persons and person who is claiming exemption from DIRT on the basis of non-residence in the State. Application can also be made for an order freezing the assets of a person in the custody of the financial institution
Power to apply to the District Court or the Circuit Court for an order to inspect and take copies of bank records for the purpose of investigating a Revenue offence.
Chapter 7 : Office of the Revenue Commissioners
Section 2 : Administration of DIRT by Revenue
Two Revenue sections were directly involved in the administration of DIRT - Collector-General’s Office and Dublin Audit District 5. Their respective roles are summarised in the following table:

Role of Revenue Sections in DIRT Regime
	Area
	Role

	Collector General
	Issues and receives DIRT returns and payments

Checks that monies received are the same as final liability declared on DIRT return

Provides summary data to Revenue management on yields

Records payments on Revenue Computer files (accounting)

	Dublin Audit District 5 (DAD5)
	Performs review of DIRT returns when received from Collector General

Advises Collector General of additions and deletions from listing of "relevant deposit takers"

Monitors compliance of institutions with legal provisions on DIRT.

Monitors effects of legislative changes on DIRT yields 

Audits financial institutions principally by way of desk audits which are conducted following screening by DAD5 officers of returns submitted to Dublin Corporation Tax (CT) District.

Holds copies of DIRT returns on each institution’s file


Investigation Branch could become involved if DIRT related matters came or were brought to their attention during the course of their enquiries.

Identification of Relevant Deposit Takers
There is no specific registration process for DIRT purposes. At the inception of DIRT, lists of cases were provided to the Collector General’s Office by the Legislation Branch of Revenue. This list had originated in the Department of Finance and was regarded as definitive.

Revenue state that the list is regularly checked against the latest Central Bank Report lists by the relevant audit district to ensure that it is up-to-date. 

Monitoring of DIRT payable
The files made available by Revenue indicate that certain information was made available to it by the Department of Finance. This information was made available based on data received by the Department from the Central Bank. Revenue informed me however, that the use to which this data was put was limited since

it was not provided on an official basis

it was only provided in a small number of years

no major analysis was undertaken on it

it consisted of aggregate national and sectoral data; individual institutions were not identified.

However the information was used to good effect on two occasions. On these occasions the information contributed to the identification of 

the practice by institutions of altering the interest crediting dates to avoid DIRT payments in 1987

the impact on receipts of long term deposit products where interest was not credited in a year.

Remedial action was taken in both cases. The yield in the first case was £27m, and the action taken in the second case prevented the indefinite deferral of £15m of DIRT.

Checking of DIRT Returns
A consistent series of DIRT returns could only be located for tax years from 1988-89 onwards. These returns were analysed by my staff to ensure that there was an internal consistency between the interest reported and the DIRT returned.

Of 95 cases where there was an internal inconsistency

18 were for minor amounts

34 had been subsequently queried and resolved by Revenue

8 deficiencies were caused by non-return of interest figures and a further 8 deficiencies were caused by the correct interest figure being returned net of the correct DIRT.

27 cases were noted where the interest was at variance with the declared liability but no queries appear to have been raised.

Accounting for DIRT Payments
Payments as recorded on Revenue records in respect of 16 financial institutions representing 95% by value of all payments were vouched by my staff to the returns by those institutions. The payments so recorded were also agreed to the overall Revenue accounts. No discrepancy was noted and no material payment delays arose.

Chapter 7 : Office of the Revenue Commissioners
Section 3 : Revenue Investigations
Investigation Branch Activity and Follow Up
In the course of its work in identifying unreported income, Investigation Branch would come across cases or receive information where the underlying moneys were being held in bogus non-resident accounts. While the primary focus of the investigations would be to establish the extent of the evasion of tax on undisclosed income, the related DIRT liability would also be addressed and tend to involve enquiries into the role of the bank branch in facilitating the maintenance of the non-resident accounts. 

This happened in a number of cases since 1986

AIB - Templemore, Skerries, Kilrush, Stillorgan and Castlebar

Bank of Ireland - Roscrea and Miltown Malbay

National Irish Bank - Artane/O’Connell St. Dublin

Ansbacher Bankers Limited

Up to the time that the AIB Group Internal Auditor’s report on the extent of the problem in that bank came into the public domain, the aforementioned cases were the only hard evidence of the existence of bogus non-resident accounts. Therefore, it is important to consider how Revenue handled those cases and, in particular, to try to establish the extent to which they used the information gleaned from those investigations to make inroads into what was widely acknowledged to be a problem of significant dimensions.

For the sake of completeness, I will also refer to an instance where the work of Investigation Branch in 1993 touched on the subject of non-resident accounts in ACC.

AIB - Skerries and Templemore
In September 1990 the Investigation Branch of Revenue met with Mr Jimmy O’Mahony, Group Taxation Manager AIB, to address the role of the Branch Managers in two instances of bogus non-resident accounts.

a deposit of approximately £90,000 designated as non-resident was held by the Templemore Branch. Following the death of the depositor it became apparent that the deposit was incorrectly designated. The individual tax liability was disposed of following an appeal heard by the Appeal Commissioners.

a deposit designated as non-resident was held by the Skerries Branch. This account was opened in 1981 and was for £18,449. The customer had been dealing regularly with the bank since 1977 which suggested to the Revenue investigators that a non-resident account should not have been opened in 1981 and that, with the introduction of more stringent requirements in 1983, an affidavit should have been sought from the depositor. There were also related matters at issue including the accuracy of information supplied by the bank relating to the deposit account.

Having discussed the above instances with officials of the bank, the bank agreed to and paid two fines of £500 each (the statutory penalty) on 4 December 1990. The bank, however, did not disclose the names of the Branch Managers as requested.

Revenue had received informal advice from the Director of Public Prosecutions that successful prosecution would not be possible in these cases.

The Senior Inspector who was handling the case requested the bank to carry out an internal audit at the two branches on 12 December 1990. On 31 December 1990 the bank replied to this request in the following terms

"We would advise that there are no ‘improper’ non-resident accounts held at either branch. Our internal audit staff carry out branch inspections at regular intervals during the course of which non-resident accounts would be checked to ensure that the matters are in order and that the appropriate declarations (Forms F and 37) are held".
The bank indicated that one of the branches had been inspected the previous month.

On 23 January 1991 the Senior Inspector again sought that a detailed audit be carried out at both branches. The letter indicated

"I note that the branches were inspected regularly, but clearly this was not done successfully as the two cases before you demonstrate. It is unrealistic to expect that these were isolated cases and if you yourselves are not prepared to take appropriate action to uncover further irregularities then I will recommend to the Revenue Commissioners that, in view of the known abuses, the powers given in the 1986 legislation be utilised."
The specific problems at these two branches were subsumed into a discussion on the general problem of bogus non-resident accounts in AIB which took place at a meeting on 13 February 1991. Following the meeting a letter was issued by Mr D.A. MacCarthaigh to Mr Jimmy O’Mahony in which follow-up action on a number of fronts was suggested

Examination be done of the numbers of non-resident accounts held at various branches and any unusual or unexpected preponderance should be notified to Revenue and investigated by the bank’s internal audit

The declaration of non-residence to carry the signature of the accepting bank official

When fresh advertising literature is being drawn up, that some consultation should take place with Investigation Branch as to the text thereof

All non-resident accounts to be re-examined and each branch manager to certify that all accounts at their branch at 30 June 1991 (later extended to 30 September 1991) are, insofar as they are aware, genuine non-resident accounts

The letter also stated that any cases discovered prior to 30 June 1991 would be the subject of a DIRT payment to be negotiated at Investigation Branch without penalty and without publication. Detection of offences after that date would give rise to prosecution of both the bank and the official involved.

This letter and the meetings and telephone conversations concerning the subject matter of the letter are dealt with in detail in Chapter 26 of this report. For the purpose of this section of the report, it is sufficient to consider in summary form the extent of Revenue follow-up on each of the points listed.

Revenue did not pursue AIB for information relating to any unusual or unexpected preponderance of non-resident accounts

Revenue did not pursue AIB for information on the results of internal audit work in this area although the nature and extent of future internal audit work was discussed

Draft guidelines prepared by AIB incorporated the recommendation requiring the receiving bank official to sign the declaration. Despite requests by AIB for Revenue approval of the guidelines, I have not seen evidence of this being provided. 

I saw no evidence of consultation with Investigation Branch regarding the text of proposed advertising material impinging on the matter of non-resident accounts

Bank manager certification by 30 September 1991, that all non-resident accounts at their branch were genuine, did take place. Revenue did not seek confirmation from AIB that such certification had taken place.

Investigation Branch did not follow up on the requirement for a DIRT payment to be negotiated in respect of incorrectly designated non-resident accounts discovered prior to 30 June 1991.

Revenue ascribe the lack of follow up to a combination of the factors

their lack of powers in relation to financial institutions

the primary responsibility on AIB to respond to the issues raised

a lack of awareness within Revenue of the scale of the problem in AIB

overlooking follow up because of pressure of work on what were seen as more productive areas of investigation

failings in the administrative system in Investigation Branch for monitoring the progress of work on hands.

The lack of follow up is considered in more detail in Chapter 26.

AIB - Kilrush
This case involving an individual taxpayer was referred to Investigation Branch as a result of undisclosed interest evidenced by four Forms 8B. A further 20 undisclosed accounts were disclosed during the investigation. One of these was a non-resident account with, at one stage, more than £80,000 on deposit. The final settlement in 1990 of £80,000 was in respect of unpaid income tax, VAT and levies, including an element of interest and penalties.

The only piece of correspondence located in Revenue papers is a letter dated 28 August 1990 from the manager of the Kilrush Branch of AIB confirming that 

the account in question is no longer a non-resident account and is currently subjected to DIRT

all AIB head office instructions in relation to non-resident accounts are being followed at the branch

declarations (Form 37s) are held for all non-resident accounts

the branch does not have any non-resident accounts for individuals who are known to be resident.

There is no record of any further correspondence in this matter so there is no evidence that the circumstances in which an individual taxpayer had over 20 bank accounts (apparently in the same branch) were ever established by Revenue.

AIB - Stillorgan
On 20 July 1998, the Investigation Branch wrote to the bank in regard to a deposit account held at the Stillorgan Branch between February 1991 and December 1992. The matter came to an inspector’s attention as a result of an examination of a Return of Income of a taxpayer. The account on being closed was transferred to AIB Isle of Man. This matter is more fully outlined in Chapter 24.

AIB - Castlebar
On 23 October 1995, Mr P.S. Ó Donghaile, Principal Inspector, Investigation Branch, wrote to the Chairman of Allied Irish Banks plc stating that he had reason to suspect that a deposit account book, produced to an inspector during a tax audit and purporting to come from the Castlebar branch of AIB, may not be genuine and requested to have the matter investigated. This followed a voluntary disclosure by a taxpayer which revealed the existence of a bogus non-resident account.

As a result of this request, AIB reverted in January 1996 confirming the irregularity and stated that the official responsible was no longer in AIB, apparently leaving while some other enquiries were being conducted in relation to the branch. The official had moved to another financial institution in the area. Mr Ó Donghaile asked whether any similar incidents had come to light but at that stage the AIB representative was not clear as to whether any had arisen.

On 8 May 1996, a letter was received from AIB stating that a detailed exercise had since been conducted at the branch (incorporating the accounts of Balla sub-office) and some further transgressions of the DIRT legislation had been uncovered. Additional payments of £579,000 were made including approximately £220,000 in respect of interest on late payment.

The bank stated that in situations where the bank had been in a position to approach customers for recovery of amounts due, such customers had been advised of Revenue’s approach to voluntary disclosure of undeclared income.

The bank indicated that the particular circumstances of this case were reviewed to ensure that the aspects involving infringement of the DIRT procedures do not recur. The bank stated that it had a strict policy on the application of these procedures and views matters such as this as extremely serious.

Revenue were unable to pursue the individual taxpayers involved in regard to undisclosed income, as the Inspector was unable to name any persons (other than the taxpayer involved in the initial detection whose concealed income had already been uncovered) suspected of having bogus non-resident accounts with AIB Castlebar, for the purposes of an application to the Appeal Commissioners or the High Court for the disclosure of information relating to the bank accounts. Since sections 907 and 908 of the Taxes Consolidation Act 1997 (and the equivalent pre-consolidation provisions) may only be invoked where the Inspector is able to name the depositor, those provisions were of no use to the Inspector in the AIB Castlebar case.

Revenue pointed out that having recovered DIRT from the depositors involved, there would, arguably, not be any interest paid without deduction of tax for the bank to report. The recovery of DIRT from depositors would be a matter between the bank and depositor.

One of the notable aspects of the Castlebar case was that Revenue asked no questions after receiving notification from AIB that the arrears and interest had been paid over. As Mr Ó Donghaile put it in evidence to me, it was a case of "Grand, let’s get the money into the Exchequer and let’s move on". He stated that he had been surprised at the scale of the DIRT problem uncovered and the payment of such a large amount in respect of DIRT arrears and interest. 

It is not unreasonable to suggest that further enquiries might have been made regarding, for example, the number of bogus non-resident accounts uncovered, the detected incidence of bogus non-resident accounts at other branches and the effectiveness of the internal audit coverage of this area.

I enquired as to why the official involved had not been prosecuted by Revenue particularly as he had moved to another financial institution where there would always be the danger that he might again facilitate the opening and maintenance of bogus non-resident accounts. In giving evidence to me, Mr Ó Donghaile outlined the legal and practical reasons why a prosecution wasn’t taken by Revenue.

Bank of Ireland - Roscrea
It was noted in the course of a tax audit that a taxpayer who operated a retailing business in Roscrea held a deposit account with the Bank of Ireland Branch in that town. In November 1987, he lodged the proceeds of a sale of a house - approximately £39,000 to that deposit account.

During the audit the Inspector noted that £34,000 had been withdrawn from the deposit account in November 1987. The taxpayer claimed he had proposed placing the funds with a building society to secure a higher interest return but was dissuaded from doing so by the bank manager who undertook to give him a comparable rate.

Some weeks later the taxpayer realised that his money was in a non-resident account with a UK address and contacted his Accountant who advised him to put the money into a regular deposit account. The account was closed in January 1988 and placed in another deposit account at the Bank of Ireland, Roscrea. The bank manager, despite not having the necessary declarations required under Section 37 of the Finance Act 1986 in respect of the non-resident account, did not deduct DIRT. The bogus non-resident account showed the taxpayer as being a resident of Surrey and the taxpayer asserted that the address was supplied by the bank manager. The audit was concluded with a settlement and the papers were referred to Investigation Branch regarding the bank manager’s actions.

In June 1990, Mr D. A. MacCarthaigh, Senior Inspector, Investigation Branch met the bank’s representative and outlined the perceived problem and asked him to investigate the matter. The bank reported back a few days later to the effect that while the account had been opened only for a short period

no non-resident documentation was found and 

DIRT had not been deducted.

The bank drew attention to an internal memorandum issued by the Managing Director, Bank of Ireland, in May 1988, which clearly indicated that the legislation was to be operated correctly in respect of deposits and deposit interest. The opening of the account in Roscrea pre-dated that memorandum and that Branch had had a significant drop in deposits. Disciplinary action was proposed by the bank. The Investigation Branch asked for an audit to be done on every other non-resident account in the Branch. An offer of payment of DIRT was rejected and instead, in view of initial indications from the bank that the information would be supplied, the bank was required to furnish returns of interest paid gross under the provisions of Section 175 of the Income Tax Act 1967, in respect of the improperly designated accounts. If the bank had supplied such returns in respect of bogus non-resident accounts the identity of the depositors concerned would have been disclosed to Revenue.

Returns of interest paid gross were formally required on 14 September 1990 for the years ended 5 April 1988, 1989 and 1990.

A minute dated 2 November 1990 from Mr MacCarthaigh addressed to the Chief Inspector via Mr Tiúit, Principal Inspector, Investigation Branch, records that in mid-October 1990 a representative of the bank met with him and requested to have the requirement to supply the forms set aside and in return Bank of Ireland were prepared to 

impose certain disciplinary measures

establish an audit team to examine every non-resident account in Area South (Munster)

pay arrears of DIRT to the Revenue with depositors’ accounts being debited the appropriate amount

pay penalties and costs

withhold the protection normally afforded to bank staff in the event of any irregularities being discovered covering any period after May 1988.

According to the minute, the Bank of Ireland, while admitting the irregularities at the Branch, wished to have it placed on record that they were encountering severe difficulties in the Munster area and particularly in Tipperary from other financial institutions of which AIB and ACC were the main culprits. The bank alleged that the establishment of bogus non-resident accounts was extensive.

In summarising the position, Mr MacCarthaigh stated, among other things, that abuse of the DIRT legislation through the operation of bogus non-resident accounts was rampant and that the audit of Area South may or may not yield substantial arrears of DIRT.

He recommended that 

the request for 8Bs be withdrawn on receipt of the offer by Bank of Ireland in writing

Revenue reserve the right to have the audit extended to other areas and that Bank of Ireland indicate in writing that such a request, if made, would be acceded to

Bank of Ireland be advised that irregularities after 5 September 1990 would result in prosecution not only of the bank official but of Bank of Ireland itself.

Pending the getting of a direction the request for the supply of the returns of interest paid gross was suspended. A schedule received in respect of the Roscrea Branch showed a loss to Revenue of DIRT of £65,893. The bank advised that all accounts in that Branch were now recorded on a correct basis. 

The Schedule gave the following statistics in respect of DIRT deducted.

	Tax Year
	Number of customers
	DIRT Due

	1986-87

1987-88

1988-89

1989-90
	27 

31

28

11
	£21,274 

£23,975

£15,503

£4,864

£65,616

	Other accounts where interest was less than £50 and paid gross
	
	£277

	Total
	
	£65,893


The Revenue files do not indicate what happened after this until 29 November 1990 when a letter from Mr MacCarthaigh issued, offering to withdraw the request for the Section 175 returns subject to

an offer of settlement in respect of DIRT and interest thereon

on the clear understanding that any irregularities discovered in the operation of DIRT after 5 September 1990 will result in prosecution of the Bank of Ireland and the official(s) involved.

An offer of £75,000 which comprised £65,893 DIRT and £9,107 interest and penalties was made and accepted in December 1990. The offer was approved by the Chairman of the Revenue Commissioners. A bonus of £2,500 was withdrawn from the bank manager.

On 18 January 1991, Mr MacCarthaigh wrote to the bank advising them that the Revenue Commissioners had accepted the offer and that the case was now closed.

The Revenue files record that a further memorandum was issued by the Managing Director in September 1990 reminding the bank personnel of Bank of Ireland policy in the area of non-resident accounts.

As part of the agreement not to seek returns of interest paid gross, the bank undertook to establish an audit team to examine every non-resident account in the bank’s branches in Munster. Revenue did not enquire as to whether this extensive audit took place nor did they ask for the results thereof, even though in Mr MacCarthaigh’s words "the audit of Area South may or may not yield substantial arrears of DIRT". Since this seemed to constitute a missed opportunity to pursue the possible collection of further substantial arrears of DIRT and to obtain some hard evidence about the incidence of bogus non-resident accounts I asked Revenue why there was no follow up.

In response to my enquiries, Revenue pointed to the strongly worded directive to Area General Managers from the Managing Director issued on 5 September 1990 making it clear that the bank’s policy was to comply fully with the letter and spirit of the law in relation to DIRT. In the absence of powers to investigate, this reassurance was of importance to Revenue. There was no formal report of the outcome of the work of the audit team to Revenue. To the extent that the bank later referred to the matter, there was no disclosure of either accounts or amounts. 

Mr MacCarthaigh stated in evidence to me that to the best of his knowledge he did not get any direction regarding his recommendations nor any response to his minute. Mr Tiúit stated in evidence to me that while he did recall some aspects of the Roscrea case, he did not have any recollection of the Area South audit and the follow up. Mr Clayton, the Chief Inspector, stated in evidence to me that he was not conscious of the Roscrea case at the time.

As regards any follow up to the reference by Bank of Ireland to AIB and ACC facilitating the opening of bogus non-resident accounts in the Munster region, Mr Tiúit stated in evidence to me that there was a lot of complaining from banks about one another but, when requested to furnish details of the alleged offences, the information wasn’t forthcoming, probably on the basis that even if Revenue were given details, they had very limited powers to do anything with the information. He stated that, to that extent, most of the time, Revenue took it as being self serving on the part of the complainant.

Bank of Ireland - Miltown Malbay
In the course of an examination of the affairs of individual taxpayers in 1991-92, the Special Enquiry Branch became aware of the existence of a number of accounts in the Miltown Malbay branch of the Bank of Ireland, designated as non-resident, which appeared to be used to facilitate tax evasion.

An enquiry into DIRT issues, covering years from 1986-87 onwards and an enquiry into evasion of tax on the income concealed in deposit accounts were carried on at the same time. The investigations into the depositors’ liabilities revealed significant undisclosed income in concealed bank accounts.

Traders were approached individually and invited to make a voluntary disclosure of any undeclared income they may have had to date. This is a normal practice when conducting a Revenue audit. (Where a taxpayer makes a full voluntary disclosure they can expect to get a better deal from Revenue in terms of the interest and penalties applied to the tax underpaid). Most of the persons under enquiry in Miltown Malbay made voluntary disclosures and, during the course of these, revealed that they collectively held a number of non-resident bank accounts with Bank of Ireland, Miltown Malbay. In the majority of cases the non-resident bank accounts were utilised to shield undisclosed income from Revenue. 

Bank of Ireland first raised the issue of bogus non-resident accounts in the branch at a meeting convened at their request on 18 December 1991. The matter was pursued by phone in January 1992 by Mr P.S. Ó Donghaile, Principal Inspector, Investigation Branch. In the course of a phone call with the bank’s representative Mr Ó Donghaile stated that "Revenue were alarmed at the findings as it was now clear that the bank had colluded with the taxpayers in tax evasion on a large scale". The bank contended that they had taken steps to clean up the non-resident account situation and had sent in an audit team to each branch to ensure that DIRT was being operated on all accounts except those which were genuinely non-resident and had the paper work in order. The Revenue files do not indicate whether the branches involved were audited as part of the Area South audits following the Roscrea case.

The bank contended that the mid-west region had come out well from the review by internal audit and was now a "clear" area. It was stated by the bank representative that DIRT remittances had improved as a result of the exercise.

At a subsequent meeting on 23 January 1992 the bank were asked to furnish details of the improvement in DIRT remittances. The bank stated that the number of non-resident accounts had dropped by some 30% since 5 September 1990. They were asked to provide confidential details of the percentages of resident and non-resident accounts over a representative period and to address the question of arrears of DIRT in respect of the branch at Miltown Malbay.

The details requested were provided at a meeting on 31 January 1992 at which it emerged that the bank accepted responsibility for the non-operation of DIRT from 6 April 1986 to the date the accounts in question were regularised in Miltown Malbay or in the Limerick branch to which some of them were moved. These would have followed the Miltown Malbay manager when he was appointed as manager in Limerick. The bank’s audit staff had calculated the DIRT arrears at £200,572. This was arrived at by examination of the entire deposit book at the branch. (They did not indicate whether any examination of the deposit book at the Limerick branch had taken place). The bank indicated that this was a serious breach of bank policy and that they would be taking disciplinary measures against the two managers who served during the relevant period at the branch and that the bank was examining improving its audit procedures. The Revenue files indicate that one had pay entitlement reduced by £12,500 and the other had his salary frozen for a two year period.

The bank indicated that the non-resident demand deposits had decreased from £440m to £215m in the period 1986 to 1991 and that the bank’s market share of non-resident deposits at licensed banks had decreased from 25.2% to 20.6% in the same period.

No mention was made in the minutes of the meeting of the question of interest due on the DIRT underpaid. There was no breakdown of the £200,572 underpaid given to Revenue (although it was stated to be full arrears of DIRT) and the audit results for the region were neither sought nor given to Revenue. 

A settlement offer was proposed by the bank which contained the following terms

Payment of full arrears of DIRT of £200,572

No publication of the settlement

No prosecution of the bank or its officials in respect of the specific breaches

In respect of irregularities discovered by its audit staff and regularised by 30 June 1991 no prosecutions would be instituted

Disciplinary action against two bank officials.

After consideration by Revenue a meeting was called on 14 March 1992 at which it was agreed to accept the offer and a letter was issued to the bank on 31 March 1992 accepting the payment of £200,572. The total yield from the investigation was 

	Case

£
	
	Tax Underpaid

£
	
	Interest and Penalties

£
	
	Total Yield

£

	Case 1

Case 2

Case 3

Case 4

Case 5

Case 6

Case 7

Case 8

Case 9
	
	454,545

155,000

140,000

114,558

85,116

64,961

61,500

17,552

5,500
	
	295,455

105,000

70,000

77,442

58,884

44,275

41,000

10,532

2,500
	
	750,000

260,000

210,000

192,000

144,000

109,236

102,500

28,084

8,000

	
	
	1,098,732
	
	705,088
	
	1,803,820

	DIRT Arrears
	
	
	
	
	
	200,572

	Total Yield
	
	
	
	
	
	2,004,392


In the course of the meeting on 14 March 1992, Mr Moriarty, Assistant Secretary is recorded in Revenue papers as stating that Revenue ‘had and were taking steps to ensure that all financial institutions were playing on a level playing field insofar as competition for deposits was concerned.’ In a letter dated 25 March 1992, the bank stated that it "will welcome new regulatory measures which will help to level the playing field in respect of accounts which are/should be DIRT paying."

A strongly worded memorandum from the Chief Executive, Retail Division, to be brought to the notice of all staff, was issued following the incident, in which the bank’s policy in relation to DIRT compliance was reiterated.

The question arises as to whether Revenue should have been more assiduous in its follow up of the issues arising out of the Miltown Malbay case. While Revenue achieved settlements with taxpayers to a total of £1.8 million and a DIRT arrears payment of £200,000 they did not use their bargaining power with the bank to seek details of the nature, extent and results of the internal audit checks being carried out on non-resident accounts across the branch network. Neither did they seek certification from the bank that all non-resident accounts were genuine and properly documented. This type of certification was at least sought from AIB in 1991 even though the matter wasn’t pursued. Revenue’s failure to follow up on the more general issue of bogus non-resident accounts in the Bank of Ireland is difficult to comprehend bearing in mind that the Miltown Malbay case came to the fore within a year of the DIRT settlement in the Roscrea case. The Miltown Malbay case also called the effectiveness of the bank’s audit checks into question having regard to the programme of audits in Area South which were instigated in the aftermath of the Roscrea case.

In response to my enquiries Revenue stated that their powers to conduct any meaningful investigation into compliance by financial institutions with the DIRT legislation were very limited. Furthermore, the problem in Miltown Malbay was presented as one where individuals had acted in breach of bank policy.

In evidence to me Mr Ó Donghaile reiterated the lack of Revenue powers at the time in relation to financial institutions which effectively meant that Revenue had no option but to accept what was being represented to them by Bank of Ireland in the absence of evidence to the contrary -- this would have included the extent to which internal audit was effective.

Mr Moriarty stated in evidence to me that the reference to taking steps to ensure a level playing field for all financial institutions was probably in the nature of a signal to the Bank of Ireland that, if they were serious about regularisation, Revenue would attempt to apply the same regime to other financial institutions. He felt that it was important, in terms of persuading people to change practice in this area, to give at least the impression that you are going to have a level playing field.

National Irish Bank - Artane/O’Connell St. Dublin
In the period 1988-92 a number of matters were being investigated by Revenue which were linked to the National Irish Bank’s branches at Artane, Malahide and O’Connell Street, Dublin. The Artane branch which was initially a sub-office of the O’Connell Street branch, was subsequently changed to a sub-office of Malahide and eventually closed with its business transferring to the Malahide branch.

Case 1
In 1988 an investigation was being carried out into the affairs of a taxpayer who during the course of the investigation revealed he had £130,000 on deposit in the United Kingdom and the Channel Islands. The taxpayer in question was not registered for VAT and had accumulated cash by diverting moneys from his business to those accounts. He also had a number of accounts with the National Irish Investment Bank from 1984 onwards. The accounts with National Irish Investment Bank had the account holder’s address recorded as being in Artane and were designated as non-resident accounts. This was the address of the Artane branch of National Irish Bank. Officials at that branch contended that they had a London address for the account holder.

The moneys on deposit had moved from the Artane branch to Forward Trust and on to Northern Bank Finance Corporation (both now National Irish Investment Bank) yet there were no declarations as required by law, obtained apart from one for the account with Northern Bank Finance Corporation. Revenue queried the use of the Artane address and why the appropriate declarations were not held in respect of the non-resident deposits. The bank contended that the address was for the convenience of the customer.

Revenue made further enquiries regarding returns of interest paid gross and asked the bank in September 1989 how many additional return forms were required to complete the return. No reply was received from the bank on this matter. A meeting was held with the Secretary of the bank on 4 July 1990 at which Revenue expressed the opinion that irregularities had occurred at the branch which could justify a criminal charge. They were of the view that the official dealing with the account was himself from the same town as the account holder and was fully aware of the circumstances surrounding the account. The bank were asked to investigate the matter further and to report back on their findings.

The taxpayer in question made a settlement with Revenue on 4 July 1991 of £90,000 to include interest and penalties of £10,000. The income charged included interest credited to the undisclosed bank accounts.

After some deliberation a fine of £500 was mitigated to £250 and imposed on the official concerned for his actions in the matter. This was paid in May 1991. The incident was regarded by Revenue as an isolated incident as the official was not involved in the opening of new accounts for some time.

Case 2
In June 1987 Revenue commenced an investigation into tax evasion by a businessman who was alleged to have undisclosed income lodged to an account with National Irish Bank, 66 Upper O’Connell Street.

Revenue had received a return in respect of tax paid gross for the year ended 5 April 1980 as required under Section 175 of the Income Tax Act 1967 in respect of an account held by the businessman at the Artane branch. An enquiry form was issued to the Malahide branch to establish all accounts held there by the businessman. The completed certificate was returned and Revenue then asked whether on completing the certificate the bank official had addressed the possibility that accounts had existed at Artane. The bank official responded that this possibility had been addressed. Revenue again enquired whether the information given was correct and indicated that they had information to the contrary. The bank responded by saying "We have discovered two further accounts in the name of" the businessman concerned. A letter issued to the bank on 8 April 1992 seeking an explanation as to how the two further accounts were omitted from the return sought by Revenue and how one of the two accounts mentioned did not have an account number. No response was received to these enquiries.

In June 1994 the businessman revealed that he held a deposit account with the O’Connell Street Branch, with a UK address which contained over £80,000 at one point in time.

This investigation which has spanned a number of years resulted in the businessman having a number of judgments made against his property interests by the Revenue. These judgments have yet to be liquidated. The case has not been finalised to date and the question of undisclosed bank accounts remains current.

No action was taken against the bank official dealing with Case 2 who was the same official as had dealt with Case 1.

These were difficult cases which required a lot of tenacity on the part of the officers of Investigation Branch. I do not believe there are grounds for suggesting that more could have been done by Revenue. 

In response to what they felt was implied criticism that the bank was in some way "obstructive"and "uncooperative" with the enquiries, National Irish Bank assured Revenue that it would give the fullest cooperation within the boundaries of its legal duties and the powers under which Revenue were acting. The General Manager of the bank stated that there were no grey areas when the question of providing full customer account information was concerned. The information would be provided when the bank had an authority signed by the account holder or an order of the Court.

Ansbacher Bankers Limited
On 10 December 1991 Revenue met representatives of Ansbacher Bankers Limited and questioned their knowledge of certain clients who had non-resident accounts with the bank but appeared to be resident. Revenue sought a review of the bank’s non-resident accounts before 1 March 1992 and to be given details of any accounts re-designated. Revenue advised that where applicable, DIRT was to be applied from 6 April 1986 onwards and not for 1991-92 only. The bank indicated that it had recently requested a review of the declaration forms and the review showed only three forms missing out of a total of five hundred accounts.

Following that meeting the bank issued new instructions to its staff on the procedures to be followed in opening accounts. 

A further meeting was held on 13 April 1992 at which the bank indicated it had requested its auditors to carry out an audit of all existing non-resident accounts and appointed its own investigation group to look at the subject.

The results of the audit and investigations were that no accounts were found that could be re-designated but that there were a small number of accounts with no Form F (Declaration) in place and these were being pursued.

According to the Inspector’s note of the meeting the bank was pursuing the matter of the outstanding forms. While this means that the bank was requesting the forms, Revenue does not appear to have been advised as to whether the forms were received.

Revenue then raised two cases over which they had concern and the bank agreed to investigate them. A meeting was held on 30 April 1992 to discuss the cases.

In the first case the bank identified 7 accounts which fitted the profile given by Revenue and they investigated all 7. They were all found to be non-residents.

In the second case an informant had supplied Revenue with an envelope, addressed to an Irish address, together with the documents which he alleged had been contained in the envelope. These documents referred to various bank accounts. While most of the documents had been sent to an address in the UK one document had an Irish address for the customer. The bank were not given the name of the account holder but identified it from their own records. The depositor was found to have opened an account under an "alias" name and held a mixture of resident and non-resident accounts.

When the account holder was confronted by the bank he closed all accounts and moved the funds to a UK bank account.

The account holder subsequently made a settlement in 1996 with Revenue of £90,000 in respect of undisclosed income. The settlement included interest and penalties of £33,019. The income charged included interest credited to the undisclosed bank accounts.

While the Investigation Branch’s focus in this case was on identifying the hidden income which was at the heart of the information received, they did succeed in prompting the bank to have its auditors carry out a review of all non-resident accounts. They also succeeded in getting an outline of the outcome of that review. 

ACC
In 1992, Revenue were examining the tax compliance of Semi-State bodies and in particular PAYE issues. Among the companies selected was ACC. They were advised by letter dated 11 December 1992 that the inspectors proposed calling to examine certain records on 7 January 1993. The meeting was cancelled as Revenue were notified by ACC’s tax advisers that ACC wished to make a voluntary disclosure. A disclosure was made and following discussions with the tax advisers an offer of £350,000 was made. This offer was referred to the Chairman of the Revenue Commissioners who approved the settlement on 1 March 1993.

According to the recollection of the two Revenue inspectors, the matter of non-resident accounts was referred to as an aside at the settlement meeting. The bank was asked whether they were satisfied that their non-resident procedures were in order and they confirmed that they were. No further action was taken at that time. No note of this meeting was made at the time as the Revenue inspectors stated that they were satisfied that the matters which they were examining were in order.

According to the tax advisers, the meeting in 1993 was mainly taken up with the issue of DIRT. They contend that the two Revenue officials had accepted that there had been a lack of policing by Revenue in the area of DIRT but that their aim was to see that the bank had "cleaned up" its act and to ensure a level playing field going forward for the institutions. The tax advisers also contend that their notes of the 1993 meeting indicated that the Revenue officials were made aware that there had been problems historically in the area of non-resident accounts but that the matters had been largely rectified at the date of the meeting.

A more comprehensive account of what is purported to have been discussed at that meeting is to be found in Chapter 17.

Chapter 7 : Office of the Revenue Commissioners
Section 4 : Administrative Options open to Revenue
Within the constraints of the governing legislation the question of how Revenue discharged their role in relation to DIRT has to be considered. In this context, it must also be considered what Revenue could have additionally done with the powers they had in order to effect an improvement in the administration and control of DIRT.

My investigation identified a number of areas where I felt it would have been open to Revenue to take initiatives or otherwise to be more pro-active in their approach to DIRT administration and control.

Adoption of a code of practice and provision of guidance

Inspection of declarations of non-residence

Enhancement of the declaration form

Matching information

High level approaches to financial institutions

Carrying out investigation work after 1993

Adoption of Code of Practice and Provision of Guidance
Even before the introduction of DIRT, Revenue felt it necessary in February 1984 to write to 45 financial institutions in regard to problems with both interest reporting and evidencing of non-resident status. The letter included the following

"It has, for some time, been all too clear that the extent of these practices is now so widespread as to be a cause for concern. Indeed, it might be expected that such concern would be shared by the institutions themselves, in view of the additional provisions made in the Finance Act, 1983, for the imposition of fines up to £10,000 and imprisonment for up to five years, where someone is found to have knowingly assisted in the making of a false return or a false statement for tax purposes. There is no need to emphasise in this letter that where sufficient evidence can be obtained to enable such a serious charge to be established in the Courts, the Commissioners would have no option but to refer the matter to the Director of Public Prosecutions.
However, the purpose of these present overtures is not to draw attention to severe legal sanctions nor to the additional powers now available for obtaining information, but to suggest that it would seem to be in the interests of both the Commissioners and the financial institutions if they were to arrive at some mutually agreed standards which would be applied from here on.
You must understand that, in taking this step, the Commissioners do not wish to imply that there may be some willingness on their part to overlook what has happened in the past. Rather, their intention is to try to avoid serious confrontations between the State and the employees of the banks and of the other institutions, and the corollary of a possible confrontation between the banks and their staffs as a consequence of the prosecution of officials.
What the Commissioners have in mind, is that an agreement might now be reached between each bank or financial institution and the Revenue Commissioners, which would govern for the future the standards of conduct to be observed with regard to this sensitive area. You are being asked - as are all the other institutions engaged in taking monies on deposit - to consider the following outline code or standard and to let the Commissioners know your reactions. If you would like to discuss the code, an interview will be arranged.
The standard procedures, which seem to be the minimum required, would be something as follows
an official must not initiate advice to a customer as to how the reporting of deposit interest to the Revenue might be avoided
a customer should not be encouraged to split accounts or make false declarations of non-residence or other false supporting affidavits
an official will not accept a non-resident declaration where there is any doubt as to its authenticity
the official, of course, may at any time explain to an enquiring customer the obligations in connection with reporting deposit interest to the Revenue
it should be standard practice that any such explanation will not be offered in such a way as to yield an inference that a customer is being encouraged to engage in tax evasion
where the splitting of deposits is initiated by the customer, the official or any other bank employee will not engage in the management of such deposits with a view to aggregating them for interest purposes.
It can be seen that the effectiveness in the implementation of such an agreed standard would be a direct function of the attitude of the management of the bank or institution to the code. In promulgating the new standard, the management must be ready to make it clear that any course of conduct not conforming to the standard would not be condoned by management.
If the standard were accepted, there would also have to be some mechanism by which Revenue could be reasonably satisfied that the standard was being followed. Since the banks and the other institutions all operate some form of audit in their institutions, the internal audit role should be responsible for checking that the taking of deposits throughout the institution was in conformity with the standard and that abuses were not being countenanced.
The overseeing of the standard by the Revenue would seem to be most readily achieved by their being made aware of the arrangements for internal audit in this regard. This would not imply any intrusion by the Revenue into the affairs of the bank other than the banks’ satisfying the Revenue Commissioners that the standard or code was subject to adequate surveillance by the audit function within the institution whose responsibility, it is assumed, includes the maintenance of standards generally. The relationship between the institutions and the Revenue Commissioners would, of course, be entirely a confidential matter, as would the disclosure to the Revenue of the rules for internal audit in this connection.
The Commissioners would like to have your early response to the suggestion of a standard of conduct. The suggestions in this letter are intended as an initial outline of what might be agreed. The details would, of course, have to be worked out during discussions or correspondence so as to get an agreed code operating across all the institutions concerned in this area."
Some 26 of the 45 financial institutions had responded to the Revenue letter by mid-March 1984 and a further 14 responded later. The responses were mostly favourable with some requests for clarification. Consideration was given to initiating a series of meetings with the financial institutions starting with the Bank of Ireland, which had first promoted the idea of a code of practice, and AIB. But these do not seem to have taken place. It is unclear what further follow-up took place because there are only two further significant references to the proposed code of practice in Revenue’s papers

a further letter dated 29 June 1984 - to which 21 of the Financial Institutions responded - clarifying certain aspects of the original letter

a reference in an internal Revenue memorandum dated 3 October 1984 that instructions were being awaited from the Chairman in relation to a memorandum forwarded to him indicating that, while the draft code of practice had been agreed by single branch financial institutions, there was a necessity for further consideration and meetings in relation to multi-branch institutions.

Bearing in mind the objective of achieving a level playing field for financial institutions in the area of non-resident accounts and particularly as all institutions, including building societies, were, post-1986, operating the same regime for deducting tax from interest payable to depositors, it is not unreasonable to suggest that there was a greater need for a code of practice or some kind of guidance after the introduction of DIRT. The recognition by Revenue in 1984 of the role that could be played by internal audit was particularly perceptive having regard to the growing acceptance of the importance of internal audit in the late 1980s and early 1990s.

Leaving aside the lost opportunity to implement a code of practice, it would have been open to Revenue to issue guidance to the financial institutions as to how the new DIRT system should be operated. The need for guidance was perhaps best illustrated by the fact that none of the building societies were aware of the legal requirement to obtain a Form F to cover non-reporting of interest paid gross to depositors. This requirement pre-dated the introduction of DIRT but was not repealed by Finance Act, 1986 and was mandatory for non-reporting up to 1993 when Revenue decided that it was no longer necessary under their care and management provisions. In effect, building societies operated other than in accordance with the statutory provisions in this respect from 1986 to 1993.

Some financial institutions represented to me in evidence that there was a need for clear instructions as to how DIRT should operate and this seems to be borne out by difficulties recorded in the files of the financial institutions. Guidance was sought from Revenue from time to time on specific aspects of the operation of DIRT and the nature of the enquiries would suggest that the legal provisions applying to DIRT were far from clear-cut. Where ambiguity existed in the financial institutions e.g. whether liability to DIRT arises in the case of undated or late dated declarations, Revenue could have beneficially provided clarification. It may well be that Revenue should have sought legislative change to enable regulations to be made to copperfasten key elements of the DIRT regime. 

Revenue’s Response
Revenue have informed me that it is likely that the failure to proceed with the Code of Practice was attributable to demands on Revenue in a period of intense activity leading up to the introduction of DIRT. These included involvement with two working groups on deposit interest, the difficult and protracted examination of the implications of a withholding tax and the drafting of the DIRT legislation.

The Chairman of the Revenue Commissioners and the Chief Inspector of Taxes stated in evidence to me that they were of the opinion that a code of practice or guidance was unnecessary given that the law was straightforward and that the onus was on the financial institutions to get it right.

Inspection of Declarations of Non-Residence
The requirement for a financial institution to obtain a declaration of non-residence from a depositor before interest could be paid or credited without deduction of tax was a key element of the DIRT regime. A financial institution is required to keep the declaration for the longer of a period of 6 years and a period of 3 years after the deposit has been repaid or becomes liable to DIRT. The law states that a financial institution shall, on being so required by notice given to it in writing by an inspector, make available to her/him within the timeframe specified in the notice, all non-resident declarations. The inspector may examine and take extracts from or copies of any declarations made available.

Revenue did not exercise the power to examine non-resident declarations until 1998 when the controversy about possible large arrears of DIRT arising through the operation of bogus non-resident accounts in AIB came into the public domain as a result of reports in the printed media.

The decision not to inspect non-resident declarations goes back to the introduction of DIRT in 1986. As early as 24 July 1986, an instruction was issued to inspectors of taxes not to examine the declaration forms. The instruction was contained in paragraph 7.2 of SIM No. 263 issued by the Superintending Inspector of Taxes. It stated

"A copy of the declaration form is appended to this memo. These forms will be supplied by the relevant deposit taker. An existing notice of non-residence under Section 175(4) of the Income Tax Act, 1967 will serve as a ‘declaration’ up to 5 April 1987 when an actual declaration must be made. Inspectors are entitled to examine declaration forms and, in certain circumstances, notices of non-residence under Section 175(4) of the Income Tax Act, 1967. Further instructions on the examination of declaration forms will issue in due course and Inspectors should not call for declaration forms from relevant deposit takers pending receipt of those instructions."
No further instructions issued, so the instruction not to call for declaration forms was never countermanded. The Chairman of the Revenue Commissioners pointed out in evidence to me that SIM 263 governed what could be done by tax districts as regards general inspections but it did not prevent inspection in cases by the Investigation Branch where it came across information which suggested the existence of bogus non-resident accounts. In practice, Investigation Branch didn’t inspect declarations until 1998.

The sensitivity surrounding the inspection of declarations is perhaps best illustrated by an extract from a minute from a departmental official to the Minister for Finance in August 1987 following a press report that Revenue were about to undertake a programme of inspection of declarations.

"The report confirms that Revenue have been looking at how the bona fides of new non-resident declarations might be checked but have not taken any decisions on the matter. They confirm that, in view of the sensitive nature of the issue, this Department will be consulted before any action is taken............
The Revenue undertaking to consult the Department before any new kind of action is taken will allow the whole question of the best balance between confidentiality and maintenance of the retention tax yield to be determined at the appropriate time."
While it was Revenue’s policy not to inspect declarations, there were from time to time since 1986 recommendations from senior staff in Revenue that limited inspection should be performed. In chronological order these were

In 1987 consideration was given in the Chief Inspector's Office to a limited review of non-resident declarations. A note was submitted to the Chairman of the Revenue Commissioners in June 1987 from a Superintending Inspector of Taxes (currently the Chief Inspector). The note referred to the Budget Speech of the Minister for Finance on 31 March 1987 which gave assurances on the confidentiality of non-resident deposits. Having regard to this, the note stated that while it was neither appropriate (nor possible in practice) for Revenue to institute indiscriminate, widespread, enquiries into the validity of Section 37 declarations, some specific enquiries, consistent with the Minister's Budget statement, appeared appropriate and justifiable. A misuse of Section 37 declarations could happen with or without the connivance of officials of a financial institution concerned.

The note contained a list of 7 bank branches (six Bank of Ireland and one AIB) which had come to Revenue's attention up to June 1987 which demonstrated abuses of the Form F procedure. In these cases, there were strong grounds for suspicions that bank officials had been guilty of (at least) serious negligence in the matter of Irish residents' uses of foreign addresses.

The note recommended a limited exercise of the Section 37(2) powers of examination confined to those specific branches where there were grounds for serious suspicions of malpractice.

The note went on to recommend that the Office of the Superintending Inspector of Taxes should -

"(a) Write to each of the two banks ...... 

(a) saying that it is desired to exercise the powers provided for in Section 37(2) in a limited number of cases and 

(b) inviting them (separately) to a meeting to discuss procedural points and any other relevant matters which the bank might wish to raise.

The banks to be advised at the meetings of the scope of the initial exercise, the branches to be the subject of the enquiries and the protection to be accorded to non-residents.

(b) Subject to (a) above, formally request submission of all Section 37 declarations, including all Forms F which are deemed to be Section 37 declarations made in respect of deposits in the seven relevant branches.

(c) On receipt of the declarations, examine them with a view to ascertaining if any of the relevant deposits were in beneficial ownership of Irish residents.

Do not copy any declaration(s) made by person(s) quoting a foreign address unless that person is suspected of being an Irish resident.

As soon as possible, all the declarations would be returned to the bank.

(d) The scope, timing and nature (including extension to other financial institutions, including building societies) of future enquiries under Section 37 to be considered on the outcome of the exercise."

Revenue have been unable to trace any record of any decision or action being taken on foot of this submission.

Mr D. A. Mac Carthaigh, a Senior Inspector in the Investigation Branch in a memorandum to Mr Seán Moriarty, Assistant Secretary, on 13 December 1990 stated in regard to the problem of bogus non-resident accounts

"Nonetheless the tackling of the problem on a case by case basis is unlikely to achieve the desired result; a more definite action is required by policing the system as provided in Section 37 (2)(a) of the Finance Act, 1986 on a selective basis."

The subsection in question refers to the examination of declarations by inspectors.

Mr T. Tiúit, the Principal Inspector in the Investigation Branch, in a memorandum to Mr Seán Moriarty on 19 June 1991 on the subject of the significant loss of DIRT revenue as a result of the abuse of the non-resident account provisions stated

"On balance, I submit that we take a compliance initiative on the following lines viz. each deposit taker be advised by letter that the Revenue Commissioners are seriously concerned about the extent of abuses of the provision of Section 37 of the Finance Act, 1986, and that they are reminding each deposit taker of duty to make a proper return as required by Section 33, also to point out that compliance by all deposit takers will be kept under constant review, and that the Commissioners will utilise the inspection powers under Section 37 (2)(a) as necessary."

Mr J. Livingstone, Senior Inspector in the Special Enquiry Branch, in a memorandum dated 9 January 1992, to the Chief Inspector and Mr Seán Moriarty via Mr P. S. Ó Donghaile, the Principal Inspector in the Investigation Branch, stated in the context of a serious abuse of non-resident accounts in the Bank of Ireland branch in Miltown Malbay 

"In the circumstances, I respectfully suggest that the existing statutory provisions regarding the countering of tax evasion by the complicity of banks and their customers should be implemented if only on a limited scale. Otherwise the credibility of the Revenue in addressing tax evasion will suffer.

What is suggested is a follow up instruction referred to in SIM 263 of 24 July 1986 para 7.2.

In view of the complications involved in dealing with financial institutions I recommend that any arrangements for the examination of non-resident declarations at branches should be dealt with centrally and seriously controlled."

This memorandum was initialled by Mr P.S. Ó Donghaile "Noted and agreed".

The above extracts show that there was a fair amount of agreement at the investigator level that there was a need for a limited exercise of the power to inspect declarations of non-residence but nothing came of their recommendations.

Revenue’s Response
In response to my enquiries as to why Revenue didn’t exercise the statutory power to inspect declarations of non-residence, Revenue stated

The checking of non-resident declarations (Forms 37) could have had consequences other than the expected result of a "mild" and "limited" deterrent effect on the opening of bogus non-resident accounts. The prospect of capital flight, foreign money leaving the country and Irish money being taken offshore with consequent adverse effects on interest and exchange rates and on the economy generally, would clearly have been a factor for Revenue in considering whether to exercise the power of inspection of non-resident declarations. Furthermore, the power given in the 1986 DIRT legislation simply to inspect non-resident declarations, without the additional power to get behind those declarations, was of little practical use to Revenue in determining whether or not the declarations related to genuine non-residents. Revenue only got that additional power in the 1999 Finance Act.

In addressing more fully the reasons why Revenue refrained from inspecting non-resident declarations until 1998 the following factors should be considered

the economic circumstances of the late 1980s and early 1990s and Government objectives in those circumstances; and 

the legal obstacles to productive inspections by Revenue, which were consistent with those Government objectives.

Economic Circumstances 1986-1992 and Government Objectives

In retrospect, Ireland’s economic record since 1986 can be seen to be one of high growth. However, in 1986 unemployment had reached 17.4 per cent despite substantial emigration. There were currency crises, and attendant fluctuations in interest rates, leading to devaluation of the Irish pound in 1986, 1993 and 1995. Fixed exchange rates, stable low interest rates, low unemployment and general economic confidence are relatively recent developments.

National priorities, which Revenue could hardly ignore, were manifest throughout the period

The 1983 Report of the Inter-Departmental Group on a Withholding Tax on Interest noted that Section 17 of the Finance Bill of that year, which would have required all non-resident declarations (for the purpose of exemption from the reporting of interest payments to Revenue) to be accompanied by an affidavit, had been amended and made subject to the bank’s discretion so as not to "seriously impede our ability to attract foreign investment".

the power of inspection of non-resident declarations included in the DIRT scheme enacted in 1986 could, in the words of the Chairman of Revenue to the Secretary of the Department of Finance in a letter of 28 August 1984, "have no more than a mild effect" in discouraging bogus non-resident accounts. Nevertheless, the Minister’s 1987 Budget Statement, in response to concerns expressed in relation to that provision, made particular reference to the urgent need "to encourage non-residents, and especially expatriates, to invest in the Irish economy" and, in the context of DIRT, sought to reassure non-residents that they could "lodge deposits here in complete confidence".

The 1992 Memorandum for Government seeking a decision on the introduction of Special Savings Accounts (SSAs) in response to the abolition of exchange controls made policy conflicts and priorities explicit:

"the Government is faced with conflicting policy objectives. To support the exchange rate and keep interest rates down, an adequate level of external reserves must be maintained. This clearly infers that if the taxation regime in force were to encourage outflows of capital (in the circumstances prevailing), it must be changed."

The taxation regime was changed. The DIRT rate on SSAs was reduced to 10% and there was to be no obligation on the depositor to include SSA interest received in his or her return of income. The subsequent Amnesty in 1993, which complicated tax administration for a number of years since then, extended to money held in bogus non-resident accounts.

Limitations on Revenue Powers as regards Financial Institutions

The Government objective of maximising savings and investments by non-residents was complemented by the clear thrust of the relevant tax legislation which was to minimise Revenue scrutiny of the banks’ dealings with their customers and, in particular, non-resident customers. Banking institutions were specifically excluded from general Revenue powers

to request records of dealings with customers, and

where necessary, to enter business premises to examine records.

Revenue access to details of customer accounts in the case of a banking institution required an application to the High Court (or Appeal Commissioners). An application could only be made in respect of a named taxpayer who was, among other requirements, resident in the State. Revenue had no power to examine the banking records of non-residents.

Section 228 of the Finance Act 1992 excluded returns of interest paid gross by banking institutions from the inspector’s right to make enquiries to satisfy himself or herself as to the accuracy or otherwise of a return. The inspector of taxes was not to question the return made by a bank to the inspector.

It has also to be pointed out that there is a clear obligation on Revenue to use its limited resources where they can be deployed most effectively - widespread checking of Form F without effective powers would not have met this criterion.

The Government objective of encouraging foreign investment including bank deposits, and the absence of any Revenue power to examine non-resident accounts, would clearly have informed Revenue’s response to the question whether or not to inspect non-resident declarations.

As regards the specific power to examine non-resident declarations, this could not, of itself, reveal bogus non-resident accounts. Simply looking at names and foreign addresses on pieces of paper can give no indication as to whether the person involved is genuinely non-resident. It would be necessary to examine the accounts and the background documentation held by the financial institution to get such an indication. (Prima facie evidence of bogus non-resident accounts might, for example, be regular lodgments in Irish pounds or regular ATM withdrawals from Irish locations or transfers to other Irish bank accounts). The checks which were carried out in 1998 under the then powers confirm the futility of simply looking at declarations as a basis for revealing bogus non-resident accounts.

In the absence of access to the underlying customer accounts of these declared non-residents (which access was not given until the Finance Act 1999), requests by Revenue for assistance from foreign tax authorities to confirm residence at foreign addresses stated in declarations would be the next step in a purposeful inspection of declarations. However, Revenue would be requesting such information precisely because there would be no certainty as to whether a genuine or bogus non-resident was involved with potentially damaging effect given the assurances provided to non-residents investing here.

Revenue began inspecting non-resident declarations in 1998. This decision took account not only of the change in economic circumstances since the 1980s and the early 1990s but the disturbing information which by then had come into the public domain about offshore activity. Before then, Revenue did not have specific information evidencing widespread negligence by major financial institutions in the discharge of their fiduciary responsibility to deduct and remit DIRT. Revenue could reasonably have expected, especially having regard to assurances given by the main institutions in the contacts in the early 1990s, an objective of full compliance and very high standards from such institutions. In the circumstances of the 1980s and early 1990s Revenue acted appropriately by monitoring DIRT returns, pursuing bogus non-resident accounts through audit or investigation of individual taxpayers, by challenging banks in the relatively small number of cases where the banks or their employees were implicated in the bogus non-resident accounts discovered and, in doing so, by trying to get the banks to operate proper systems in this area.

Potential Benefits of Inspection
Taking into account the points made by Revenue in their response to my enquiries, I put what I saw as some potential benefits of inspecting declarations to the current and former Chairman of the Revenue Commissioners. I saw these as

Helping to give Revenue an estimate of the number of non-resident accounts held by each financial institution -- this information would have been useful in framing an appropriate policy response if required.

Helping to identify where there was an unusual preponderance of non-resident accounts. Since the declarations could have been requested by branch, information would have been available to enable identification of regions, towns and branches which prima facie had a disproportionate number of non-resident accounts. Even allowing for the high rate of documentary non-compliance in some areas, this information could have been used to ask the financial institutions for explanations.

Helping to identify accounts where the validity of the claimed non-resident status might be open to question -- declarations where the beneficial owner had an Irish address or an obviously spurious foreign address or where the address was shown as "c/o bank".

Helping to establish the adequacy or otherwise of the completion of the declaration bearing in mind that an incorrect or incomplete declaration would not, legally speaking, represent an acceptable basis for paying or crediting interest to an account without deduction of tax.

The mere seeking of declarations for inspection might have reminded and encouraged the financial institutions to be more diligent in obtaining declarations.

Sending a message to the financial institutions in their capacity as deposit takers that Revenue were determined to ensure that the DIRT regime was being properly operated.

Revenue’s Response
The Chairman of the Revenue Commissioners stated in evidence to me that the inspection of declarations would have been of very limited value and a low priority for Revenue given the self assessment nature of the regime on the one hand and the very limited ability of Revenue to get behind them on the other. He also emphasised the need to deploy resources to best effect and that, given the legal constraints, the allocation of resources to inspecting declarations might not have been justified. Notwithstanding these points, Revenue’s overall approach to the matter of inspection of declarations was dictated by the sensitivity associated with such an exercise and the possible repercussions for the economy.

The former Chairman of the Revenue Commissioners, Mr Cathal MacDomhnaill stated in evidence to me that while the introduction of the requirement for a declaration may have been somewhat helpful to financial institutions in their dealings with non-resident accounts holders, he never saw declarations as being much of an advance from a Revenue point of view. He regarded inspection of declarations as being a worthless exercise in the context of anti-evasion measures. He also referred to a statement which he had made to the Committee of Public Accounts "that it was all very well being resolute with your own institutions but, especially since 1992, if you cannot protect those institutions against the flow of funds because there aren’t corresponding measures in operation in jurisdictions where it was free for Irish residents to transfer their funds, you are only shifting the destination of the concealed profits and maybe doing a lot of damage to the Irish financial institutions without achieving anything at all on the tax front".
Inspection of Declarations 1998/99
Non-Resident Accounts 
When the revelations about bogus non-resident accounts came into the public domain in early 1998, Revenue commenced a programme of inspection of declarations in financial institutions having first agreed their approach to the task with the Irish Bankers’ Federation. The agreed procedure exceeded the powers then available to Revenue in law in that it enabled Revenue to select non-resident accounts at random and seek the production of the corresponding declarations of non-residence. The results of the inspections are set out in the chapters on each financial institution.

Other Accounts 
Revenue have power to inspect declarations in respect of deposits by Charities, Companies and Pension Funds which when duly completed allow financial institutions to pay interest gross on such deposits. DIRT exempt status was accorded to Companies and Pension Funds since 1993 while Charities had an exemption since 1986. No inspections of these declarations took place up to the end of 1998.

The designation of an account as a Special Savings Account (SSA) materially affects the tax yield on interest on deposits. No inspection of the declarations required when opening an SSA was undertaken by Revenue up to the end of 1998.

Revenue’s Response
In regard to the general outcome of the examination of non-resident declarations, Revenue have informed me that 

Difficulties have been disclosed in relation to a number of institutions which were unable to find a number of relevant declarations [Section 263 of the Taxes Consolidation Act, 1997 does not require institutions to disclose the fact that they do not hold declarations in respect of accounts treated as exempt]

The examinations did not reveal bogus non-resident accounts

In one case some declarations were being made to an agent rather than directly to the bank despite the onus being on the institution to hold the declarations itself

Issues which had arisen included

Forms being completed incorrectly (dates missing, no signatures, etc.)

Declarations being provided for one account where multiple accounts are held

Original declaration not being held (photocopy held).

During the examination a number of institutions were found to hold only pre-1986 Notices (Form Fs) for non-resident accounts. These are excluded from the statistics of declarations received since there is a requirement to hold a declaration (Form 37) in all such cases.

Revenue informed me that following the inspections, additional information was sought in a number of cases. In some cases, the institutions were asked to provide declarations which were not available in the branches when visited, in other cases further enquiries were to be made by the institutions on the authenticity of a non-resident account. This would occur where there was an Irish correspondence address provided for an account as well as the foreign address or some other feature which would suggest a resident was the owner of the account.

Enhancement of Declaration Form
A number of the financial institutions were critical of the format of the Section 37 declaration of non-residence form prescribed by Revenue. This view was supported by the auditor appointed by me to examine accounts in the institutions. In her report to me she stated that the various forms required were noted as being complicated in layout and likely to lead to completion errors.

Revenue did not introduce a more user-friendly declaration form until 1997.

The Finance Act, 1986 gave Revenue the power to specify information to be contained in the declaration form over and above what was provided for in the governing legislation. In this respect, Section 37 states that a declaration shall be one which

"contains such other information as the Revenue Commissioners may reasonably require for the purposes of this Chapter"
It appears that the suggestion that this power be used emanated from only one source in Revenue Mr D. A. MacCarthaigh. In a memorandum to Mr Seán Moriarty dated 3 December 1990, he stated in relation to the common practice of having the declaration completed with the aid of a bank official at a branch of a bank and then forwarded to a financial institution which is part of the same banking group

"I suggest the following might help alleviate the problem
(a) That the first official in a financial institution to receive the declaration should be required to acknowledge its receipt over his normal signature with his name to be shown also in bold print, notwithstanding that the document may then be transmitted to another financial institution.
(b) That the said official be required to certify that to the best of his knowledge or belief the beneficiary is non-resident.
I would recommend that (a) and (b) be incorporated in the prescribed form."
Mr MacCarthaigh repeated this recommendation in a memorandum dated 13 September 1991 to Mr Moriarty but nothing came of it.

Revenue’s Response
In response to my enquiries as to why no additional information was required by Revenue to be included on the declaration form, Revenue stated that notwithstanding the views it had expressed in the period before DIRT, Revenue considered the legal requirements in relation to non-resident declarations in respect of DIRT to be a significant improvement, compared with the Form F. Further information requirements could have been off-putting for genuine non-residents who feared exchange of information to the tax authority in their country of residence. It is questionable whether Revenue would have had authority by reference to Section 37(1)(f) of the Finance Act, 1986 to introduce significant additional information requirements (for example, the inclusion of a foreign tax reference number) in the non-resident declaration given that the requirements had been set out in some detail in Section 37(1) as regards a very sensitive area.

Revenue also pointed out that the information required by law to be disclosed in the non-resident declaration for DIRT purposes included, in all cases, the information which had been the subject of controversy in 1983 viz. the requirement for an affidavit in all cases in which a Form F was served on a payer of gross interest -- a requirement which was watered down by a Report Stage amendment.

The Chairman of the Revenue Commissioners stated in evidence to me that he was not aware that the option of requiring additional information on the declaration form had been bureaucratically considered and rejected. He suspected that the matter had not been raised as it would have been regarded as too sensitive a move.

Matching Information
The statutory annual accounts of the financial institutions are submitted to Revenue in order that a check may be carried out on the computation of their corporate tax liability. The primary function of Revenue is checking that the tax rules have been complied with in the conversion of the accounting profit to tax-adjusted profit. 

In the first two years after the implementation of the DIRT legislation, it was the practice in Revenue to seek a reconciliation between the DIRT returns and interest charged in the annual accounts of the financial institutions. No queries were raised directly with the financial institutions as a result of the examinations in the first two years. In one case a report was made by the District Inspector in Dublin No. 13 District to the Chief Inspector’s Office in September 1989 expressing concern at the high level of non-resident accounts in ACC in the following terms:

"In November 1988, Special Enquiry Branch advised me that they had information which suggested that the ACC as a matter of policy were facilitating the evasion of DIRT for their clients by setting up fictitious UK accounts. I was asked whether the accounts showed any indication that this was the case. Agents letter of 28/7/1989 indicates an extraordinarily high level of non-resident accounts given the type of business carried on by ACC plc., and the case is such that it would seem that further investigation of the matter is warranted........
I shall be grateful to receive your instructions."
There was no follow up.

Revenue abandoned the reconciliation between the DIRT returns and the annual accounts of financial institutions because they claimed that the figures were not readily comparable due to the fact that DIRT was calculated by reference to the interest paid on a 5th April basis while the accounts figure was by reference to the annual accrued interest figure up to the accounting date which in all cases was different since no deposit taker has an accounting period ending on 5th April.

Arising out of queries raised by my Office on 20 October 1996, Revenue undertook to examine how a workable reconciliation could be put in place. A procedure which was discussed with the IBF and was submitted to my Office for consideration had the potential to address this issue by introducing a reconciliation which would

isolate interest which was exempt from DIRT (interbank, non-resident, charity and companies)

adjust the accrual based charge to yield the actual interest paid to depositors liable to DIRT.

Revenue’s Response
Revenue point out that even if this system were in place, the preclusion on Revenue from auditing the accounts would have limited the effectiveness of the proposed procedure. In the event the matter was not brought to a conclusion.

Suggested High Level Approach to Financial Institutions
Early in 1992 a paper entitled "Tax Evasion - The Role of Concealed Deposit Accounts and other Forms of Investment" was prepared by Mr Seán Moriarty, Assistant Secretary in the Office of the Chief Inspector of Taxes. The paper considered, inter alia, the question of action in relation to bogus non-resident accounts and also referred to the growing public debate on a possible further Amnesty. A covering note to the Chairman dated 15 May 1992 stated

"As I mentioned we have had high level discussions with Bank of Ireland (and sometime earlier with AIB) with a view to freezing out the bogus non-resident accounts. The problem of the level playing field inevitably surfaced in these discussions. The figures in the paper appear to show that the two major banks have made a serious effort to put their houses in order in the area of bogus non-resident accounts but equally suggests that many other financial institutions have not done so.
I would be grateful if the Board would consider the recommendations ......in particular the question of involving the Department of Finance in a joint approach to the two state banks.
The proposals in the Finance Bill have considerably reduced the incentive for financial institutions to set up bogus non-resident accounts. A high level approach to the institutions may at this stage be all that is required to ensure that most of these accounts are regularised. I feel that there is now some evidence available to the financial institutions that we now have the power to penetrate, at least in some areas, the facade around bogus non-resident accounts and that the institutions might be receptive to a high level approach demanding immediate regularisation." 
In relation to bogus non-resident accounts the paper stated

Non-resident accounts in the Irish deposit market formed a surprisingly substantial proportion of the deposit base.
	
	1991
	1986
	1987
	1988
	1989

	Associated banks
Non Associated banks
Building Societies
ACC
	20.6%
25.0%
11.7%
N/A
	22.7%
22.7%
1.9%
42%
	N/A
N/A
N/A
35%
	N/A
N/A
N/A
40%
	N/A
N/A
N/A
44%


The non-resident proportion of Building Societies total deposits had shown a particularly remarkable growth in the period 1986-1991. The Societies were not known to have had international link ups or a branch network overseas which could be expected to have influenced the level of non-resident deposits in the Associated and non-Associated banks.

The non-resident proportion of ACC accounts was by any standards extraordinary. This was a state bank set up to finance the development of agriculture with a customer and management base drawn from the Irish farming community. The bank was understood to have drawn a large part of its deposit base from farmers who had strong savings from the 1960s onwards. It had no international link up and was not known to have marketed abroad. For some years it has been the subject of sustained complaints by the Associated banks regarding unfair competition.

Trends in the overall deposits market in the period 1988 - 1991 suggested a trend towards a disproportionate growth in investments with institutions other than the Associated banks who had been attempting to impose a voluntary code in recent years which excluded bogus non-resident accounts.

The paper recognised that there were no precise statistics on the amount of non-resident deposits which would in reality represent disguised holdings by Irish residents. There were legitimate business reasons why foreigners hold accounts in Ireland. A particular factor was likely to have been the increasing number of expatriates created by emigration in 1986 - 1991 who tended to save and invest through Irish financial institutions (sometimes to evade taxation in other jurisdictions). 

The paper also recognised that funds held in non-resident deposit accounts were particularly sensitive to Revenue intervention. A major drive to get behind these accounts would be likely to have a certain level of success if powers to access wider banking records were provided. This could have led to unfavourable consequences for the reserves and consequently for domestic interest rates. It would be particularly dangerous if Ireland were to act unilaterally in this area.

The paper also contained the following overview of Revenue's existing powers at that time

"As regards accounts in the names of non-residents in Irish financial institutions we have the power to inspect the formal declarations but not the accounts themselves. We have never in fact followed through on examining even the declarations - SIM 263 effectively froze action in this area. In reality the facility to inspect the declarations would in any event be of limited value unless we could simultaneously inspect the Branch "key" to the real owner of the account."
In relation to possible courses of action the paper outlined the following

"1. The problem area which most lends itself to a possible solution is that of the bogus non-resident accounts. The motivation here is primarily a flight from DIRT tax. There are indications that it may be possible to persuade the institutions to go the route of tight self-regulation with substantial cost down-sides for failure to come into line.

2. This might be approached in the following way

(a) The Revenue Commissioners might consider calling in the Chief Executives of the Irish financial institutions either individually or in groups representing various segments of the Industry at which it would be asked to finally insist

(i) that all branches immediately regularise all bogus non-resident accounts where these existed.

(ii) that tight internal control procedures should be established which would ensure that managers did not come under pressure to offer the facility to customers.

(iii) that an independent auditor should be engaged to offer a periodic opinion on the effectiveness of the internal control procedures and on the likelihood of irregularity (this mirrors the regulation legislated for in Britain last year). 

(b) The Commissioners could make it clear that they were insistent on establishing a level playing field in the financial services area to the extent that they would be obliged to activate all legal remedies against Institutions or their Managers who did not observe this code - the leveling of the playing field in the area of the non-resident accounts would almost certainly reduce dramatically the incidence of setting up these accounts since they are frequently set up by Managers to hold funds for which non-resident status has been offered elsewhere in the High Street.

(c) It could also be made clear that henceforth prosecutions would be initiated against institutions suspected of facilitating the setting up of bogus non-resident accounts and against the taxpayers involved with eventual settlements being published - experience has shown that the Institutions are particularly sensitive to the exposure of a customer to Revenue.

(d) As part of a new voluntary code institutions should be asked to drop the word "confidential" from advertising.

(e) The institutions could be told that the Revenue would issue a Press Release regarding the Briefing so the customers would understand the necessity for regularisation and the potential downside of failing to do so.

(f) Consideration could be given to threatening to request Forms 8B and to inspect non-resident declarations in particular Branches or Institutions which come under unfavourable notice in future. Very occasional confined inspections of this kind would be unlikely to cause major ripples but could make the Institutions very wary."

The proposals were rejected by Mr Cathal MacDomhnaill, the Chairman at the time. Commissioner Quigley supported the rejection.

Revenue’s Response
Mr Moriarty stated in evidence to me that the paper was prepared on his own initiative. It was drawn to some extent on a synthesis of his experience of working as a tax inspector in the field and watching how wealth was created and how it was sheltered. The non-residence issue would have been a small part of that phenomenon. Mr Moriarty felt that the subject matter of the paper was so important to him because he had just been given the job of designing the national audit programme. He could see from the very start one huge black hole in relation to the information powers available in the context of the whole vista of savings investments that were going to be created in the 1990s viz. that it was relatively simple for those who had made the wealth to actually shelter it because of the absence of powers on Revenue’s part. In preparing the paper, Mr Moriarty drew on the experience of inspectors in the Investigation Branch, particularly Mr MacCarthaigh who appeared to be the expert on financial institutions in the Branch.

Mr MacDomhnaill stated in evidence to me that the proposals contained in the paper were rejected primarily because they supported an amnesty which the Board of Revenue was implacably set against at the time. He stated that even if the amnesty aspect wasn’t involved, the rest of the proposal would have to be reworked as the paper contained no new evidence on the extent of bogus non-resident accounts and that new powers would have been needed to underpin what was being proposed.

Mr Moriarty stated in evidence to me that to some extent Mr MacDomhnaill was correct in saying that on cold analysis, there was very little evidence for the conclusions contained in the paper. That by definition had to be true because Revenue didn’t have the power to go in and actually dig out the kind of evidence needed. Essentially, the paper represented a framework based on his own perceptions and those of other experienced people in Revenue who worked in this area.

Level of DIRT Investigation Work in the period 1993-1997
I put it to Revenue that, whatever about the justification for adopting a ‘softly softly’ approach to the issue of bogus non-resident accounts up to and including 1992, there appeared to be a case for a more determined effort after that year bearing in mind that there was a growing acceptance in the financial community about the importance of a compliance culture. For example, the passing of the Criminal Justice Act, 1994 introduced anti-money laundering provisions which, among other things, demanded much greater care on the part of the financial institutions when opening accounts. This coupled with the growing strength of the economy and Ireland’s entry into the European Monetary Union was resulting in a financial environment in which the underlying reason for not addressing the problem of bogus non-resident accounts due to the sensitivity of the issue and the danger of the flight of capital was receding.

Revenue’s Response
(1) When the periods 1986 to 1992 and 1993 to 1998 are compared, there are more similarities than there are differences. The chief similarities are (a) an absence of revelatory disclosures comparable to the AIB Group Internal Auditor’s Report and (b) a comprehensive set of restrictions on Revenue’s access to the customer accounts of financial institutions. The chief differences which distinguished the later period are, firstly, the final drying up of the pre-DIRT stream of "form 8B" reports of interest paid without deduction of tax (a source of unintended reports of "non-resident" accounts), and, secondly, the 1993 Amnesty.

(2) In the late 1980s, audit districts were still receiving a steady flow of notifications of undisclosed bank accounts from Special Enquiry Branch’s processing of pre-DIRT "form 8B" returns of interest made by banks. The need to implement the 1993 Amnesty (strongly opposed by Revenue until the decision to proceed with it was made by Government), and the subsequent protection from investigation which it afforded to evaders, was a sharply contrasting feature distinguishing the years immediately after 1993.

(3) In the period 1993 to 1998, financial institutions retained

exemption from the Inspector’s right to enter business premises to examine records,

exemption from the Inspector’s right to request details from a taxpayer of business transactions with another taxpayer, and

the limitations on access to resident customers’ accounts and the prohibition on access to non-residents’ accounts.

Section 228 of the Finance Act 1992 added to these obstacles by excluding returns of interest paid gross by financial institutions from the Inspector’s right to enquire about the accuracy of returns. The Inspector of Taxes was not to question the return made by a bank to the Inspector.

(4) As respects "material" investigations, an investigation began in 1997 into the treatment for DIRT purposes of interest on the "Ansbacher deposits" revealed by the McCracken Report. Progress in this investigation was hampered by the pre-Finance Act 1999 restrictions on Revenue powers in relation to financial institutions.

(5) In summary, the end of Forms 8B as a source of information and the provisions of the 1993 Amnesty had a major adverse effect on investigative activity in 1993 and later years. As was the case for earlier years, statutory restrictions on Revenue powers to obtain information from financial institutions were the main factor in Revenue activity in relation to bogus non-resident accounts in the period 1993-1998.

Mr MacDomhnaill reiterated those points in evidence to me and also pointed out that during 1996 the Investigation Branch was given the responsibility for implementing the new Revenue policy on prosecutions and that this would have had an impact on its capacity to undertake work which might have led to the identification of cases with DIRT implications.

Chapter 8 : Audit Examination of Financial Institutions

Background

In exercise of my power under Section 2 of the Comptroller and Auditor General and Committees of the Houses of the Oireachtas (Special Provisions) Act 1998, I appointed Aileen Barry a partner in the UK firm of Arthur Andersen to conduct examinations and investigations of the affairs, books of accounts and records of certain financial institutions relating to their deposits.

22 financial institutions were subject to such examination. These were as follows

	ACC Bank plc

Allied Irish Bank plc

Allied Irish Bank Capital Markets plc

Allied Irish Bank Finance Limited

Ansbacher Bankers Limited

Bank of Ireland Limited

Barclays Bank plc

Citibank NA

Educational Building Society

First Active plc

Guinness & Mahon
	ICC Bank plc

ICC Investment Bank Limited

ICS Building Society

Irish Permanent plc

Irish Nationwide Building Society

Irish Intercontinental Bank Limited 

Lombard & Ulster Banking Limited

National Irish Bank Limited

TSB Bank

Ulster Bank Limited

Ulster Bank Markets Limited


In the case of financial institutions with branch networks the accounts of selected branches were examined. In the case of single office institutions or those who employed centralised filing systems the examinations were conducted centrally.

In all, examinations were conducted at 56 sites.

Purpose of the Examination
The principal objectives of the examination were to

establish if declarations were in place for non-resident accounts
verify the validity and timely completion of any non-resident declarations held in respect of an account
note factors which might indicate that an account holder classified as non-resident was, in fact, Irish resident
establish the basis upon which non-resident accounts had been reclassified as resident accounts
review closed accounts and determine the method of closure
verify that correctly completed declarations and accompanying documentation were held for accounts classified as exempt from DIRT on the basis of declarations made by companies, pension funds and charities
review the operation of Special Savings Accounts (SSAs), including the validity of account applications, compliance with the required notice period for withdrawals and appropriate restriction of the maximum account balance of £50,000 and to verify that appropriate declarations were held in respect of such accounts.
In addition, assurance was sought on the validity of a sample of UK addresses given by persons who completed non-resident declarations.
Methodology

Each institution prepared data files which contained specified account information at pre-defined dates agreed with me. These files were then copied from their source computer systems to a standalone personal computer within each institution. Each file was then reconciled to its source system to ensure that all data being presented for sampling was complete and accurate.

With the assistance of personnel of financial institutions, the criteria required to extract individual account categories were identified. Samples were then extracted from these separate categories in accordance with an agreed work programme. However, this approach did not produce the required result for all institutions and in these instances work was undertaken in conjunction with the institution to extract an appropriate sample of data by an alternative method.

Where an institution had a number of accounts in a particular category below the recommended sample size, testing was performed on all accounts in that category.

Fieldwork - Branch Visits
In all cases, fieldwork was undertaken at the selected branch or, in the case of institutions with centralised records or a single office structure, at its head office. The storage and presentation of the documentation required for review purposes differed significantly from institution to institution.

In addition to the review of data, general discussions were held with institution personnel, usually the branch manager or internal audit staff, in order to ascertain standard procedures or to clarify specific issues.

Non-resident book - Declaration and Validity
Declarations were reviewed in order to ascertain how accurately and when they had been completed by account holders and any omission or exception was recorded.

In the final reporting of errors and omissions in the completion of declarations the following allowances were made

Any failure to repeat an address given in full on one part of the form was not regarded as an error.

The omission of the capacity in which the form was signed was not treated as an error, provided that the declaration related to the account holder and owner of the beneficial interest.

The omission of the interest beneficiary's country of residence was not reported as an exception, provided that the address given for the beneficial owner of the interest was sufficiently detailed that the country of residence could be identified clearly.

Declarations which were dated more than three months after the account opening date were not reported as an exception if the institution advised the account was DIRT paying or if no interest was paid prior to the declaration date.

Declarations signed by the account holder for a different account number from that included in the sample were accepted, if it was clear that both the accounts listed on the declaration and the sampled account were owned by the same individual.

All other anomalies in respect of the completion of the declaration have been reported as validity exceptions, either because they raise doubts as to the timeliness of the form's completion or raise a question mark over the non-resident status of interest beneficiaries.

Non-resident book - Irish Residency
Factors which may be an indicator of Irish residency were noted as risk indicators. The existence of a particular indicator or combination of indicators cannot be taken as definitive evidence of resident status. In highlighting the risk profile of a financial institution’s non-resident deposit book they serve to indicate the instances and general extent to which vigilance in the administration of such accounts is called for. In interpreting the indicators certain matters should be borne in mind.

While most financial institutions operate a ‘hold mail’ service and ’hold mail’ is a risk indicator of an Irish resident operating a non-resident account, there may be bona fide reasons for the non-residents not wishing to receive correspondence. Some of the reasons given for this were that 

customers may prefer to deal with mail at a convenient time when they are in Ireland

account holders work away from home 

confidentiality, particularly for customers residing in Northern Ireland.

Most financial institutions allow customers to operate ‘care of’ addresses. A ‘care of’ address is a risk indicator of an Irish resident operating a non-resident account. It was generally felt that the risk was heightened if this address was that of the branch and some institutions made it clear that they would prefer not to accept such addresses. However, there are potential bona fide reasons for such addresses, for example, customer travel or working arrangements.

To take account of these considerations the results note the number of accounts for which a financial institution believes it has sufficient evidence to confirm non-resident status.

In certain cases an account contained more than one reportable risk indicator. In these instances it has only been reported once. However, where an account had both declaration compliance errors and risk indicators, this account will be included in the results for both categories. The number of accounts containing both types of exception is also shown in the results.

Fieldwork - Subsequent Work

Following the completion of the branch review, a fieldwork report was prepared which listed all exceptions and anomalies noted for each category of account. In addition, for branches or institutions where reclassified and closed accounts were reviewed, a fieldwork report was prepared which listed the findings in respect of the reasons for reclassification and the method of account closure, where these could be identified.

These reports were then sent to the personnel identified by the institution as the appropriate person to receive such reports. Each institution or branch thereof was then given a period of a minimum of five working days to provide any additional documentation or clarification which would enable any apparent exceptions to be resolved e.g. by providing a copy of a declaration which could not be located at the time of the branch visit. The Auditor also requested that a copy of the fieldwork report be signed and returned with any response provided.

All institutions provided additional information which eliminated a number of apparent exceptions and a revised schedule of exceptions was the subject of further confirmation with the institutions. Institutions may have undertaken further research which, if additional time had been available, may have led to a reduction in the level of reportable accounts.

Examination Findings
The detailed findings in respect of each institution are set out in the chapters which report my findings on their administration of DIRT and non-resident exemptions. Set out below are the overall findings of the audit examination by the auditor appointed by me.

Documentary Compliance - Overall Findings
Non-Resident Declarations (Forms 37)
In general, the audit found that across all financial institutions, the level of missing non-resident declarations, at 1.5%, was low. However, this must be set against the quality of declarations held since some reportable deficiency existed in over a quarter of the forms. A reportable deficiency would, prima facie, render the declaration invalid and could at the instance of Revenue render the underlying account liable to DIRT. The results may be summarised as follows

	Documentary Compliance - Declarations of Non-Residence (Form 37)

	
	Numbers
	Percentages

	Sample
	8,377
	100%

	No Declaration held
	125
	1.5%

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	1,235

429

498
	14.8%

5.1%

5.9%


This pattern was reasonably consistent across all banking sectors. The results for each sector were as follows.

	Documentary Compliance - Declarations of Non-Residence (Form 37)

	
	Clearing Banks and their Subsidiaries
	State

Institutions
	Building Societies

and former 

Building Societies
	Other 

Institutions
	Total

	Sample
	3,851
	1,117
	2,553
	856
	8,377

	No Declaration held
	33
	24
	45
	23
	125

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	747

122

146
	157

49

73
	185

201

218
	146

57

61
	1,235

429

498

	Total Declaration Exceptions
	1,048
	303
	649
	287
	2,287

	Percentage Exception
	27%
	27%
	25%
	34%
	27%


Figure 8.1 sets out the documentary compliance results in graphical form in respect of the administration of non-resident accounts by the financial institutions examined.

Figure 8.1
Non-Resident Documentary Compliance
% Declaration Deficiencies
Proportion of Cases Where no Declaration Existed
Risk Profile of Non-Resident Book
Overall 18% of the non-resident book sampled had factors indicative of a risk of resident status. The prevalence of such factors varied from a level of 12 - 13% in the case of building societies and State banks to 35% in the case of the Other Institutions category.

Of the accounts with factors indicating a risk of resident status, nearly half also had deficiencies in the completion of their declarations.

	Authenticity Risk Profile - Non-residents
	
	
	

	Bank
	Clearing Banks and

their Subsidiaries
	State

Institutions
	Building Societies

and Former 

Building Societies
	Other 

Institutions
	Total
	Percentage

	Sample
	3,389
	1,117
	2,636
	526
	7,668
	

	Risk Indicator
	
	
	
	
	
	

	Irish Address
	166
	61
	62
	37
	326
	4.3%

	PO Box or ‘Care of’ Address
	133
	31
	92
	85
	341
	4.5%

	Hold Mail
	290
	23
	75
	59
	447
	5.8%

	Transaction Profile
	75
	4
	20
	3
	102
	1.3%

	Accounts with Liens
	31
	0
	6
	0
	37
	0.5%

	Other
	20
	23
	49
	2
	94
	1.2%

	Total accounts with risk indicators
	715
	142
	304
	186
	1,347
	17.6%

	Percentage with risk factors
	21.1%
	12.7%
	11.5%
	35.4%
	17.6%
	

	
	
	
	
	
	
	

	Accounts also with documentary exceptions
	349
	60
	131
	95
	635
	47%

	Accounts where financial institutions believe they hold appropriate evidence of non-residence
	478
	83
	72
	103
	736
	55%


Verification of Principal Place of Residence
Testing was undertaken in respect of a sample of addresses shown on declarations reviewed during the audit fieldwork. The principal place of residence of the interest beneficiary, provided by customers on the declarations of non-residence, were sampled and their validity checked. A sample of 214 UK addresses was compared to databases accessed through Experian, a customer credit reference service, which is derived from the register of voters and Post Office data sources, in addition to County Court records and credit listings.

The principal place of residence was classified as invalid where the address was not found on the Post Office address database or where the supporting databases indicated that the beneficiary had never been registered at the declared address in the period from 1986 to date.

Following this review 156 (73%) of the sampled addresses were classified as valid. In these cases the register of voters indicated that the customers were currently registered at the address or had been registered at some point since 1986 ( the earliest date for which records are held) and had subsequently moved away.

In regard to the other 58 declaration addresses sampled, which represent 27% of the total, the failure to identify the declarant as resident at that address, while not conclusive proof of the existence of bogus accounts, does indicate a strong possibility that the non-resident status may not be genuine for a proportion of the non-resident books of financial institutions.

Reclassifications
The Auditor noted from her enquiries that internal reviews of non-resident account status were undertaken at various times by individual institutions. These reviews generally resulted either in the receipt of an appropriate declaration or the reclassification of the account. It was noted that a number of accounts were subsequently returned to non-resident status when the relevant documentation was received.

The determination of the cause of reclassifications for a sample of accounts was inconclusive and no conclusions could be drawn in 38% of cases examined. 

Factors which caused this included

The fact that the exact date of reclassification could not always be determined

Very few institutions were able to provide confirmation of the reason for reclassification of an account other than where it occurred as the result of a specific review. Very few institutions retain copies of customer correspondence and therefore no trail exists to verify whether account holders had notified the branch of a change of residence. Consequently, it was only possible to determine the date from which an account should have been reclassified for a very small minority of accounts.

It has been assumed that most changes occurred as a result of staff action, although only rarely could any conclusion be reached as to the event which prompted such action. 

It was also noted that an account may be reclassified automatically as DIRT-paying as part of the normal closure procedure. Accordingly, a number of such accounts were automatically included in the sample to be tested even though the reclassified status arose as a result of closure. In addition, it would appear that some accounts may be reclassified by an institution after a specific period of dormancy.

Some institutions were unable to confirm the total number of reclassifications in each period.

In respect of the 62% of cases for which conclusions could be drawn the following was the cause of reclassifications effected in the period 1990 - 1998

	Cause
	Percentage of Cases

	Bank Reviews - formal 

Bank Initiated - ongoing vigilance

Customer initiated change

Revenue Inspection

Other
	25%

24%

11%

1%

1%


Bank reviews culminating in reclassifications peaked in the period 1990-92. In this period such reviews accounted for two-thirds of all reclassifications.

Account Closures
Where available, the total number of accounts closed in each period was obtained. Risk indicators were included in the fieldwork report in respect of closed accounts where noted. 

It was not possible to draw any conclusions from the method of closure noted due to the limited information available in respect of closed accounts. The date of closure was not found to be a relevant indicator as to the reason for closure. "Withdrawal" was the most common method, but no differentiation was made between cash or bankers' draft transactions. Closures marked as transfers could have been to any type of account.

It was noted that a number of institutions flag an account as closed after it has been dormant for a specific period of time and consequently the method of final withdrawal of the balance could not be ascertained.

Other DIRT Exempt Accounts
In the case of companies subject to Irish Corporation Tax, Pension Funds and Charities interest on deposits is exempt from DIRT on the basis of a declaration as specified in the Taxes Consolidation Act 1997. A sample of these declarations was examined with the following results.

	Documentary Compliance - Other Exempt Accounts
	

	
	Clearing Banks and

their

Subsidiaries
	State

Institutions
	Building Societies

and Former

Building Societies
	Other

Institutions
	Total
	Percentage

	Sample
	518
	225
	114
	240
	1097
	

	No Declaration
	20
	15
	9
	59
	103
	9%

	Declaration Exceptions
	82
	41
	32
	59
	214
	20%

	Total Exceptions
	102
	56
	41
	118
	317
	29%


At 9% the level of missing declarations was high. 

Figure 8.2 sets out in graphical form the results of documentary compliance findings in respect of other exempt accounts for the financial institutions examined.

Figure 8.2
Documentary Compliance - Other Exempt Accounts
% Declaration Deficiencies

Proportion of Cases Where No Declaration Existed

Special Savings Accounts
A lower rate of DIRT is chargeable on SSAs. In order to open such accounts a declaration must be completed. The results of the audit of documentary compliance in the case of SSAs was as follows.

	Documentary Compliance - SSAs
	

	
	Clearing Banks &

their

Subsidiaries
	State

Institutions
	Building Societies

and Former

Building Societies
	Other

Institutions
	Total
	Percentage

	Sample
	302
	154
	96
	108
	660
	

	No Declaration
	10
	0
	1
	1
	12
	2%

	Declaration Exceptions
	6
	6
	10
	13
	35
	5%

	Total Exceptions
	16
	6
	11
	14
	47
	7%


The appointed Auditor found that, in general, compliance with the conditions attaching to such accounts, including notice periods and investment limits, was good. Most institutions had some form of systems control to monitor compliance with such conditions.

Interest Reporting
Before November 1993 when the Revenue gave a concession that a non-resident declaration (Form 37) would also serve to exempt interest on non-resident accounts from any requirement to report it to Revenue, it was necessary to hold a Form F for this purpose. The audit identified a sample of 3,639 non-resident accounts being operated prior to the concession and examined the extent to which Form Fs were held. Such forms were located in 43% of cases. The results are as follows

	Interest Reporting Exemption
	
	
	
	

	Documentary Exemption (Form F)
	
	
	
	

	
	Clearing Banks & their

Subsidiaries
	State

Institutions
	Building Societies 

and former

Building Societies
	Other

Institutions
	Total

	Sample
	2,143
	392
	818 
	286
	3,639

	No Form
	642
	376
	818 
	221
	2,057

	Percentage Exception
	30%
	96%
	100%
	77%
	57%


A number of institutions believed that the completion and retention of Form F was not required, and this view was apparently endorsed by the fact that interest reporting returns were never requested. There was also a widespread belief that the non-resident declaration replaced Form F or removed the requirement for Form F to be held. Building societies which had operated the Composite Rate Tax scheme prior to the introduction of the DIRT scheme, advised that they had received no guidance regarding the necessity to obtain the forms.

Affidavits
Institutions did not appear to make use of the affidavit, even when an account was opened by one individual on behalf of another.

General Findings of the Appointed Auditor
Declaration Form Layout 
The various forms required were noted as being complicated in layout and likely to lead to completion errors, although there was a noticeable improvement in the completion of the new style forms which came into use in 1997. Variations from the prescribed declaration format were not reported unless there were any inadequacies in the information requested.

Foreign Currency Account Declarations
The legislation concerning foreign currency accounts changed twice following the introduction of DIRT in 1986 - the first time in 1991 (Section 11 Finance Act 1991) and the second time in 1993 (Section 3 Finance [No 2] Act 1992). The legislation with regard to foreign currency accounts can be viewed as ambiguous and it was not appreciated by the institutions until some time after 1 January 1993 that all foreign currency accounts (irrespective of the date on which they were opened) would require a Form 37 from 1 January 1993.

Attitude to Documentary Compliance
From site visits performed and discussions held with the institutions, it would appear there has been a widespread lack of understanding regarding the full compliance requirements for DIRT exemptions. In particular there is a belief that the eligibility as advised by the customer matters more than the holding of a written declaration evidencing that eligibility.

Misclassification of Accounts
The coding of exempt accounts was not uniform and led to a significant level (27%) of misclassifications. The samples tested were deliberately less than for non-resident accounts, on the basis of risk assessment and although only 9% represented missing declarations, we found 20% other exceptions (principally late). Compliance with the regulations governing Special Savings Accounts was generally good, only 2% missing and 5% other exceptions.

Auditor’s Suggestions
The Auditor noted that the results of this exercise were not surprising given her experience in acting on reviews of compliance of the tax deduction scheme for interest that operates in the UK. Historically, many UK deposit takers faced similar problems to those existing in Ireland, prior to the introduction of full Inland Revenue audit powers. Drawing on the lessons learned in the UK, the Auditor reflected that 

Guidance Notes, drawn up by Revenue, perhaps after consultation with the industry, would be useful in clarifying Revenue expectations of compliance. The Guidance Notes might advise on procedures that an institution could adopt to validate an incomplete declaration. For example, date stamping all declarations on receipt, could be regarded as validating the date of a declaration received undated. A further example could be annotation by the institution of an account holder’s other account number(s) on the declaration.

Where risk factors appear or are known at the outset, the institution might be required to complete a "deposit taker’s certificate" regarding the declaration, or make a file note of the validating evidence held.

Institutions might be encouraged to appoint an officer responsible for compliance in this area and to implement a programme of training of staff.

Whilst the Revenue now have full powers to audit institutions’ compliance, knowing the importance to the financial community of customer confidentiality, institutions might be offered the opportunity of appointing, at their own cost, an independent auditor, approved by the Revenue, to audit their compliance, perhaps on a cyclical basis.

Analogous UK Scheme
The Auditor informed me, in respect of a comparable tax heading in the UK, that the following situation pertains

Current audits of the Tax Deduction at Source from Interest, (TDSI), scheme rarely find an error rate exceeding 5% and frequently full compliance is found. Inevitably human error gives rise to individual lapses, such as the odd undated declaration, or failure to take a new declaration on the occasion of a new name being added to the account.

However, when the audits first commenced in 1989-90, the findings were considerably different. Missing or old style declarations, (UK institutions could rely upon a pre-existing section 17 declaration from 1984 to 1988), frequently gave rise to error rates of 20% to 30%. Initially, the Inland Revenue accepted "care of" and Post Office box addresses as valid, but gradually tightened their interpretation of a valid address, such that now a description of the account holder’s residence is the only acceptable address.

If the percentage of missing, late or invalidly completed declarations exceeded 5% of the sample tested, the Inland Revenue would look to extrapolate the results across the whole population of deposits, unless the deposit taker undertook a complete review and offered a settlement based on actual liability. If the error rate was less than 5% and more than 50% of the errors were regarded by the Inland Revenue as "clerical errors", no extrapolation would be sought. Other factors, such as the Inland Revenue’s confidence in the statistical validity of the results, would also influence a decision on extrapolation.

If declarations cannot be located at the time of audit but are produced subsequently, the Inland Revenue would take into account the explanation for their initial absence in determining how long the institution might have to locate them. There may have been branch mergers, errors in archiving, misfiling, etc. In general, a time is mutually reached when the institution believes it is not cost-effective to search any longer.

The Inland Revenue seek tax on any interest paid on a deposit, if at the time of paying the interest, the deposit taker was not in possession of a validly completed declaration evidencing entitlement to gross interest. Even if the deposit taker subsequently obtains a declaration which confirms that the account has always been non-resident, the Inland Revenue would look to recover tax from the deposit taker, and this tax would then only be repaid on a claim by the account holder.

The Inland Revenue’s uncompromising policy regarding tax liability in the event of deposit takers’ failures has led to the present high level of compliance. The burden on institutions has been great and many have chosen to transfer large numbers of accounts to subsidiary companies located outside the UK, principally the Channel Islands, rather than bear the cost of compliance. However, some institutions have organised system controls successfully and maintain their full deposit base in the UK.

Chapter 9 : Bank of Ireland Group
Background
The Bank of Ireland Group comprises the following financial institutions

Bank of Ireland Ltd.

Bank of Ireland Finance Company Ltd.

Investment Bank of Ireland Ltd. (IBI)

Irish Civil Service Building Society (ICS) 

Bank of Ireland Limited operates through a network of 297 branches. The branch network of Bank of Ireland Limited also services the ICS.

Non-Resident Deposit Levels
The Bank of Ireland Group's share of the non-resident market as at 30 November 1998 was 18.65%.

The value of its non-resident book varied between £770m and £1,688m during the period 1986-98.

Key statistics in relation to non-resident accounts are as follows

	Year
	Number of Non-Resident Accountsa
	Percentage of Deposit Book by Valueb

	1998
	80,097
	
	16.9%

	1997
	76,187
	
	16.8%

	1996
	72,740
	
	15.4%


a Information supplied by the bank
b Calculated using Central Bank data
Staff Instructions and Procedures
Following the introduction of DIRT the bank approached all depositors of funds who had previously declared that the interest beneficiary was non-resident and sought the fresh declaration required by the DIRT legislation after 6 April 1987.

The bank has written procedures covering the opening of non-resident accounts. These procedures include instructions on

obtaining evidence of identity and address
the completion of an account opening form
the completion of relevant non-resident declaration forms
the retention of declaration forms.
The bank confirmed the operation of such procedures throughout the period under review and assured me that over the past number of years its procedures have always reflected all required obligations. The bank also has detailed procedures in relation to Special Savings Accounts and other DIRT exempt accounts.
In oral evidence I was informed by the Chief Executive of the Group that in the early years of DIRT if branches believed that the account holder was a genuine non-resident but had some difficulty getting the required documentation, they dealt with the substance rather than the form although the legislation was quite clear that both need to be in order for the depositor to qualify for exemption. He also stated that, at the time, the bank was conscious of concerns about outflows of funds from the country. In addition he stated that the numbers of bogus non-resident accounts discovered in this period was low, amounting to approximately 200 accounts.

It was the practice of the bank to obtain a form F in the period 1986-1993.

It was also the policy to obtain an affidavit in cases of doubt about non-resident status.

Internal Management Review
Internal Audit
Extent and Frequency
Since the introduction of DIRT it has been the practice in the course of branch audits to carry out reviews of accounts classified as not liable to DIRT. The extent of review has varied throughout the period as follows

Following the introduction of DIRT, samples of non-resident accounts were examined and the sizes of such samples were gradually increased to a point where in June 1988 the bank began examining 100% of accounts 

In 1993 the sample size was reduced to 20%

Since 1995, reviews are carried out on the basis of sampling accounts opened within the previous year on which interest has been paid gross and reviewing the authenticity of non-resident status.

This work is currently carried out in branches in accordance with the audit cycle which ranges from 12 to 48 months depending on the risk grading of the branch.

Authenticity checks included examining a selection of accounts or transactions for

activity on accounts i.e. non-resident accounts with frequent transactions

non-resident accounts linked to other accounts in the same name which were resident/active

accounts with a non-resident address but a local statement address

references to resources on lending files.

They were further addressed by including non-resident accounts in the circularisation of customers to verify balances/transactions and discussions with branch staff. 

If the activity on any of the accounts selected for audit or any other factor gives rise to any doubt as to the genuineness of their status it was recommended that the account be made liable to DIRT until the position is clarified and clawed back if necessary.

In oral evidence I was informed by the head of internal audit that the bank felt that the problems in relation to non-resident declarations was not an issue of the same dimensions after 1993. In the period up to 1993 internal audit felt that non-resident accounts were an issue that was deserving of 100% testing to ensure that the problem was resolved as quickly as possible. The internal audit department's approach thereafter was that only in an exceptional situation would they undertake a 100% examination of a particular area. 
Results of Internal Audit
I reviewed schedules prepared by the bank which summarised on a six monthly basis information extracted from branch audits in relation to non-resident and charity accounts in the period October 1987 to March 1991 and from October 1992 to March 1993. I also obtained a listing of all branch audits undertaken in the period 1986 to 1998. From this list I randomly selected and examined a sample of 30 audit reports as follows
10 from the period April 1987 - March 1991
12 from the period April 1991 - September 1992
8 from the period October 1992 - December 1998
The schedules prepared by the bank indicated that the level of compliance was quite low in the beginning but had improved by 1992-93.
	Six Month Period Beginning
	Comments

	October 1987
	Up to 85% of non-resident declarations were not available for samples examined in individual branches. Many branches had exception levels of 40%-44%. In this period a Form F served as a DIRT declaration for interest posting. I noted that in a significant number of cases neither Form Fs nor non-resident declarations were available

	April 1988
	Up to 95% not available. Very high exception rates noted.

	October 1988
	Up to 90% not available. Very high exception rates noted.

	April 1989
	Exceptions still arising, highest around 45%.

	October 1989
	Exceptions still arising, highest around 15%.

	April 1990 - March 1993
	Still some instances but getting less over time.


I received extracts from 19 audit reports from the bank which contained a commentary on DIRT or non-resident accounts. The bank certified that the reports of the other 11 audits did not contain any other relevant commentary.

April 1987 - March 1991
In relation to this period the bank supplied 8 extracts. The issues noted correlated with the summary already provided by the bank. Details were as follows

Boyle - December 1987
The branch has accepted non-resident declarations from approximately 40 customers who were known to the branch to be resident and was paying interest gross to those customers despite explicit instructions issued by management. Since receipt of a branch circular issued on 19 October 1987 the Branch had begun to contact customers.
Athy - April 1988
44% of declarations not available
76% of Form Fs not available.
Killorglin - May 1988
There were 440 accounts (£2.4m approx) at the branch where interest was paid gross. In the sample examined (101) the required non-resident declarations had not been obtained for 70% and Form Fs had not been obtained in 68% of cases. The branch had made efforts to obtain the required documentation by way of mail shot, but the response rate was very low. Follow-up was receiving attention. 
Skibbereen - May 1988
Total non-resident accounts were £1.5m. From an examination of relevant supporting documentation held for 82 accounts to a value of £1.3m, it was noted that DIRT declarations were available in only 49 cases.
Claremorris - September 1988
It is clearly evident from "Non-Resident" records that gross interest was paid to some customers who were resident within the State. Accounts of this nature were generally opened in the Irish version of the customer name - this ploy was used to prevent returns being made to accountants and the Revenue Commissioners.
An audit sample of 265 accounts was undertaken (i.e accounts with balances in excess of £2,000). DIRT declaration forms were not held in 80% of the sample examined (monetary value £3.25m) or 21% of branch resources.
Blanchardstown - June 1989
7 declarations not available - value £8,500
Roscommon - September 1989
Declarations were not available in 25 cases with a value of £162,000 - 14% of all accounts.
Mullingar - January 1991
Three accounts (value £39,000 approximately) did not have Form Fs or DIRT declarations and were still obtaining gross interest. This was due to a branch error when converting these accounts in December 1990. They were all adjusted during the course of the audit.
April 1991 - September 1992
I received 9 extracts from the 12 reports requested for this period. In general the comments in these audit reports refer to deficiencies in the completion of non-resident declarations and Form Fs. A number of cases were noted where affidavits should have been obtained but were not. There were only two cases where the non-resident declaration was not available. The only issue of note was a report of the Buncrana branch audit in November 1991 which stated that the standard of completion of the non-resident declarations and Form Fs was considered to be less than satisfactory, with many relevant sections not completed as required. In many instances the customer's signature was all that was obtained and all other relevant sections were left blank. It was recommended that a review of this area be undertaken. Again these extracts confirmed the previous information supplied by the bank.

October 1992 - December 1998
I received 2 extracts from the 8 reports requested from this period. Neither extract contained any material issues.

General Overview - Audit Results
The bank stated that

There was inevitably a "bedding in" period for the new DIRT arrangements as branches sought to obtain the new DIRT declarations before interest posting in March 1988 since Form F ceased to operate as a DIRT declaration after April 1987. If the account was coded non-resident during that period but the new declaration was not yet in place, auditors would give the branch a negative rating.

Auditors would not distinguish between low and high value accounts in rating the quality of documentation.

The discovery during audits of DIRT-free bogus non-resident accounts of which branch staff were aware was infrequent. The negative ratings accorded to branches predominantly related to documentation deficiencies.

In oral evidence the Chairperson of the Audit Committee while acknowledging the time taken to achieve documentary compliance stated that, in her view, management were doing everything they could possibly do to ensure compliance. The culture of the bank was always to adhere to the regulations. While, perhaps, progress was somewhat slower than one would have aimed for, there was no support whatsoever for not conforming. The group head of internal audit informed me that while the first circular issued to branch managers in response to internal audit findings was not issued until May 1988 the issue had been raised prior to this. In October 1987 he had a meeting with the head of the bank's Retail Division, at which he raised the results of internal audit as regards DIRT non-compliance. He in turn raised the issue immediately with his general managers with whom he had monthly meetings. 

He also informed me that in the period 1986-89 there was confusion in the system with regard to the documentary requirements

A number of branches held one or other of the Form F or a non-resident declaration, but not both, because they misinterpreted the documentation requirements. They got rid of all the Form Fs and introduced the new non-resident declaration.

Other branches had the Form F and had not obtained the proper declaration.

There were a lot of these cases in this period but the scale was diminishing very rapidly. Internal Audit did detect the fact that there were some bogus non-resident accounts but not in huge numbers. By and large he felt the bank was experiencing non-compliance in relation to documentation requirements and by late 1988 or 1989 the situation had improved dramatically.

He also added that once highlighted in an audit, in virtually every case when internal audit carried out the subsequent audit of the branch, documentation deficiencies had been corrected. 

I also asked him if any arrears were calculated and paid to the Revenue Commissioners in the cases where there was not a declaration in place at the time of audit. He was not aware of arrears having been calculated in those situations.

Reporting of Internal Audit
The group chief internal auditor submits half-yearly reports to

the Audit Committee of the Court of Directors

the Chief Executive’s Office via the Group Chief Financial Officer.

Up to March 1992 the group head of internal audit reported exclusively to the Audit Committee. A copy of the reports were submitted to the Chief Executive's Office. Following an external review of the internal audit department in 1991 it was decided that from March 1992 the Group Chief Internal Auditor would report to both with only the more important issues reported to the Audit Committee whereas all issues arising would be reported to the Chief Executive's Office.

The group head of internal audit informed me that his reports and comments to the Audit Committee were formulated on the basis of his belief that the issues raised related to technical non-compliance as opposed to a more general non-compliance. In such reports he was making the point that the matters raised were issues in more than just an isolated branch, that they arose from ignorance or carelessness or just other priorities getting in the way, but nonetheless it was serious enough to warrant highlighting as a general comment to the Audit Committee.

Audit Committee
Issues in relation to DIRT or non-resident accounts were raised in a number of reports,
	Six Month Period To
	Comments

	March 1988
	Deficiencies in customer accounts showed an increase in the level of inadequate ratings. This is mainly due to the high incidence of branches which have not fully complied with instructions regarding DIRT/non-resident accounts. The situation as reported in a number of branches could have serious implications for the bank. The subject had been discussed with Managing Director - Retail who has initiated corrective action.

	September 1988
	65% of branches received negative ratings in the area of customer accounts. In the main this reflected non-compliance in relation to DIRT.

	March 1989
	64.5% of branches received negative ratings in the area of customer accounts mainly due to the absence of documentation in relation to designated non-resident accounts.

	September 1989
	67% deficiency

	March 1990
	While the situation is improving the frequency of comment in audit reports is disappointing.

	September 1990
	While a significant improvement is evident in DIRT documentation in branches, deficiencies continue to be identified despite assurances given by branch managers to their regional offices.

	March 1991
	The problems previously identified in relation to DIRT have largely disappeared due to initiatives undertaken by line management. However some deficiencies continue to be identified.

	March 1993
	Despite management directives and attention many branches are still failing to comply fully with procedures.

	March 1998
	Internal Audit occasionally highlight situations in branches where accounts were incorrectly classified as non-resident and interest paid was not subject to DIRT. These situations usually arose as a result of an oversight in the branch in not re-designating previously non-resident accounts as resident when the account holder returned to Ireland. The numbers of accounts involved were small and the associated values were low.


The reports to the Audit Committee also contained references to the incidents in Miltown Malbay and Roscrea which are outlined below.

The minutes of the Audit Committee referred to the non-resident issue on a number of occasions at which the committee expressed disappointment that the control objectives set by management, particularly in respect of the retail branches, had not been met. 

I asked the Chairperson of the Audit Committee if the committee were happy with the pace of the improvement as non-compliance in relation to DIRT was a recurring theme in successive six monthly reports. In oral evidence I was informed that ideally the bank seeks perfection but within any large business organisation such as the Bank of Ireland one will never get 100% compliance. However, it was not of enormous concern to the Audit Committee or to the Court because it was being addressed so seriously by management at the time who were absolutely adamant that the regulations must be complied with. In oral evidence the group head of internal audit also informed me that the terms of reference for internal audit were amended in 1994 to include a review of the effectiveness of management's follow up in dealing with audit issues.

Reports to Chief Executive's Office
The six monthly reports to the Chief Executive's Office contained a number of references to DIRT or non-resident accounts in addition to the reports submitted to the Audit Committee.

	Half Year Report To
	Issue Raised

	March 1992
	The main deficiencies reported previously continue to apply. A concern relating to DIRT continues with an unquantified liability, in respect of unadjusted interest on deposit accounts redesignated resident from non-resident status.

	
	This report also noted a major control weakness in the audit of IBI Accounts, Settlements & Valuations. This related to the allowing of overdrawn balances on deposit accounts without any formal credit approval process, and the netting of debit interest against deposit interest, which could have had DIRT implications. Management’s response was that no liability to DIRT arose in IBI. This view was based on legal and taxation considerations. Some improvements to put matters beyond any doubt were put in place.

	March 1993
	Claremorris was rated seriously deficient. A major control weakness in relation to the validity of non-resident status of some accounts coupled with an attempt to mislead the auditors contributed to the seriously deficient control rating in this branch.

	March 1993
	An assistant manager in Tullamore was personally involved in the operation of fictitious accounts and the resultant evasion of DIRT. 

	March 1994
	In Killester, there were serious irregularities in the status of a small number of sizeable customer deposits. The position arose as a result of actions by both the current and former manager. A retrospective DIRT liability may exist but the situation has not been clarified as yet. Management's response was that all the accounts involved had been regularised. The delay in dealing with the DIRT liability issue was due to the prolonged absence of the Killester Manager through illness and whose retirement has now been agreed. The District Manager would now deal with this issue.

	March 1994
	International banking issues noted were DIRT compliance and control over hold or blocked accounts. Management’s response was that all issues raised by the audit of Account Services were being addressed by management under advice to internal audit.

	September 1996
	In Pearse St. Mullingar the branch manager was queried during a Credit Review about some closed and undocumented loan accounts. In addition a DIRT liability of around £10,000 arose.


In relation to his report to the Chief Executive's Office for the six month period to March 1992 which referred to an unquantified liability in respect of DIRT on reclassified accounts I asked the group head of internal audit if he was concerned at that stage about the possibility of a financial exposure to the bank. In oral evidence he informed that he was acknowledging that the possibility did exist but that he wasn't concerned that it was substantial or widespread.

I also referred to the extract from this report which noted control weaknesses in IBI accounts, particularly the netting of debit interest against deposit interest which had the effect of reducing IBI's DIRT liability. I asked the group head of internal audit how he satisfied himself that no DIRT liability arose and why the Revenue were not consulted. He informed me that this issue was brought to the attention of management and was treated as a serious issue. It was examined in detail by the bank's tax advisors who concluded that a DIRT liability did not arise.

I also referred to the four particular cases mentioned in his reports to the Chief Executive's Office viz. Claremorris, Tullamore, Killester and Mullingar, and asked if arrears of DIRT were paid in these cases. His information was that in Claremorris it probably was not paid. The manager was let go as a result of that particular incident and a new manager took over and focused on sorting out the documentation requirements. As a result he did not cover the question of DIRT clawback. In Mullingar and Tullamore arrears were paid. In relation to Killester he was informed that arrears were possibly paid but he had not been able to confirm this.

In relation to these cases he informed me that these were very untypical and hence they warranted particular mention at the highest level. In any situation where there was a serious abuse of requirements, it would have been the subject of a special report and the four cases outlined would fit into that particular category.

Administrative Review and Action
Board Policy
Following the introduction of DIRT, the bank’s senior management were concerned that their strict interpretation and application of the law would leave the bank at a competitive disadvantage in relation to other institutions who were not applying the law as diligently. The issues involved were discussed by the Board at a meeting on 16 December 1986. A paper prepared by the bank's management concluded:

"I believe that the bank cannot condone any relaxation of policy in respect of its obligations under the law to collect DIRT payments; even in face of clear evidence that this is placing us at a competitive disadvantage and could have serious profit implications. We will take action to encourage the Revenue Commissioners to introduce a Code of Practice for deposit takers and to use the new powers of inspection available to them to police it in an effective way. The relevant legislation incorporates penalties for corporate bodies (and/or its officers or directors) who are convicted of failing to deduct tax, when required, failing to make required tax returns, and/or failing to prevent such offences when aware that abuses were occurring. It is not at all certain that the Revenue Commissioners have the will or capacity to effectively police the DIRT regime or enforce a Code of Conduct. Should they fail in this respect, the bank may very well stand alone in adhering to the requirements of the law."
The Board decided, in accordance with the terms of the Finance Act 1986, that DIRT should be deducted from interest on deposits when branches were not satisfied that the interest beneficiary was non-resident. 

Management Directives
In addition to dealing with internal audit findings as they arose in specific cases, the bank’s management response to DIRT related issues raised by internal audit were set out in a series of directives sent from the Managing Director to Area General Managers in May 1988, August 1988, January 1989, September 1990 and August 1992. These directives emphasised that competitor activities or market practices could never justify departing from the bank’s policy on these matters. Line managers at area and region level had responsibility to ensure that the corrective action programmes were implemented. In 1990 each Branch Manager formally confirmed that all accounts on which gross interest was paid or credited, were to the best of his/her knowledge genuinely not subject to DIRT and that appropriate declaration(s) were held. 

Bank of Ireland Analysis of Non-Resident Deposits
The bank supplied me with the following table which details the average deposit volume in each year (April to March) and at April (point-in-time) for non-resident Irish pound deposits.

	Year
	Average in Year

£m
	Point in Time
	£m

	1986-87

1987-88

1988-89

1989-90

1990-91
	555

441

417

403

415
	April 1986

April 1987

April 1988

April 1989

April 1990

April 1991
	572

456

438

391

407

436


Source : Monthly Central Bank Returns of Bank of Ireland, ICS Building Society, Bank of Ireland Finance and Investment Bank of Ireland. Due to the unavailability of some returns for ICS, BIF and IBI, it was necessary to make some interpolations from available data. According to the bank these are not material in establishing the overall trends.
The bank interpreted the fall in volumes in the first year as reflecting a combination of 

withdrawal of funds by genuine non-resident depositors due to concerns over confidentiality and the greater inspectability of the new non-resident declarations

withdrawal of funds by other depositors because the bank was not prepared to facilitate gross interest

some reclassification of deposits from non-resident to resident status.

In oral evidence the bank informed me that there was a fairly consistent message coming back from their network in that they were seeing other institutions in the market place being considerably less scrupulous with DIRT compliance than they were endeavouring to be at the time but no specific cases were outlined to me in evidence.

External Review
Central Bank Review
The bank confirmed that no matters were raised in regard to its administration of non-resident accounts by the Central Bank of Ireland. 

External Audit Review
The issues raised by external auditors which were reported to the Audit Committee were

	Year Ended
	Issues Raised

	31 December 1986
	ICS Building Society

The report noted that interest was being paid gross, to certain account holders, even though the relevant declaration form had not been received. Management comment stated that procedures had been implemented in February 1987 to deal with this matter.

	March 1990
	ICS Building Society

During the course of their interim audit it came to the external auditors' attention that DIRT was not being deducted on payment of interest to a number of savings shareholders. No documentation is available to explain the exemption from DIRT which has been granted to these account holders.

	March 1991
	Issues involving the failure by branches to have the proper documentation in place for accounts not liable to DIRT came to the attention of the external auditors. The auditors acknowledged the steps taken by the bank to improve control over this area but noted that further liabilities could arise until all matters relating to DIRT were resolved.

	March 1992
	The external auditors noted that compliance with current legislation in relation to the deduction of PAYE, DIRT and Basic Rate Tax (BRT) needed to be enforced within the branch network. The failure by branches to ensure that proper documentation was in place for accounts not liable to DIRT and BRT continued to be an issue

	March 1993
	The auditors noted a number of instances where appropriate documentation was not held or was incorrectly completed for non-resident accounts. In a number of instances SSA declarations were not initialled by management to confirm completion in all respects. Management comment was that it would strongly reiterate the control requirements in relation to Special Savings Accounts. A Self Audit control checklist introduced to all branches over the previous 9 months was being extended to include a specific compliance section on legal and regulatory requirements including those relating to DIRT and Special Savings Accounts. Branch managers would be required to sign-off on a quarterly basis that they had reviewed the position in this regard and would immediately rectify any deficiencies identified.

The auditors also noted that in relation to ICS Building Society, there were a number of instances where the appropriate documentation was not held or incorrectly completed. 


Significant Cases
Roscrea - 1990
Revenue advised the bank in early 1990 that a named resident taxpayer who had come to their attention had apparently operated a non-resident savings account with Bank of Ireland, Roscrea for approximately 2 months prior to January 1988.

The bank initiated an internal audit enquiry at the branch in May 1990. This audit concluded that there were a number of other customers at the branch who continued to receive gross interest on savings accounts but who did not appear to be entitled to it.

The bank then initiated an exercise at the branch to identify the amount of DIRT which should have been paid to the Revenue Commissioners for the years 1987, 1988, 1989 and 1990. This exercise was conducted by branch staff under supervision of internal audit.

In October 1990, the Branch Manager confirmed that £65,893 DIRT had not been deducted from interest paid to at least 31 resident customers over the period in question. A settlement of £75,000 was agreed with Revenue.

The last internal audit carried out in Roscrea prior to the special audit undertaken as a result of Revenue enquiries was in December 1988. This audit drew attention to the serious irregularities (acceptance of completed non-resident declaration forms from resident account holders) in "Customer Accounts" area which was rated "Seriously Deficient".

This case is more fully outlined in Chapter 7 - Section 3.

Miltown Malbay - 1991-1992
In late 1991, Revenue advised the bank that they had become aware that a number of resident taxpayers may have operated savings accounts with non-resident status at Bank of Ireland, Miltown Malbay branch. It was alleged that these accounts had been operated with the knowledge and assistance of the branch manager.

The bank initiated an investigation at the branch by the group internal audit department. This investigation concluded that the allegations were substantially correct and that a significant amount of DIRT which should have been paid to Revenue since 1986 had not been so paid.

The branch then initiated an exercise to identify the amount of DIRT which should have been paid but which had not been. This exercise included a number of accounts which transferred to a branch at 94, O'Connell St. Limerick in 1988 on the transfer of the then manager of Miltown Malbay to that branch. The exercise was carried out under the supervision of group internal audit and the amount of unpaid DIRT was confirmed at £200,572 in January 1992 and paid over to Revenue.

As a result of the Miltown Malbay incident a number of persons have initiated a legal action against the bank seeking compensation. The essence of their claim is that the Revenue Commissioners became aware of the non-resident accounts as a result of breach of banking confidentiality by the bank and/or its current or former employees. In the absence of this breach, they claim they could have availed of a tax amnesty and claim damages in the amount of the difference between what they could have settled for under the amnesty and the amounts of the settlements they actually made with Revenue. The bank is defending this action which remains extant.

The last internal audit of DIRT or non-resident accounts carried out in Miltown Malbay prior to the special audit undertaken as a result of Revenue enquiries was in June 1991. There was no reference to DIRT or non-resident accounts in the audit report.

This case is more fully outlined in Chapter 7 - Section 3.

Specific Reviews
"Area South" Review - 1990
Following an undertaking given to the Revenue Commissioners after the events at the Roscrea branch a review of "Area South" viz. Munster, was undertaken. The General Manager of Area South instructed three of his Area Office staff to conduct a review of DIRT compliance in all branches in the area. The branches in the area were divided among the three staff who visited them over a period of 7-8 weeks.

During the visits they carried out a review of DIRT free accounts involving

checking the availability of relevant declarations

looking for any evidence that would suggest that non-resident accounts might not be genuine.

The bank informed me that some deficiencies were identified and brought to the attention of branch management, but, overall, they found that a high standard of compliance existed.

In oral evidence I was informed that this review was a local initiative and that a verbal report was given to the General Manager, Area South by the staff involved. There is no written report of the result of this review.

ICS Building Society - Special Review - December 1990
Following a directive issued to all retail general managers, a project team was set up in ICS to examine the ICS non-resident account book to ensure that the documentation held for those accounts complied with Section 37 of the Finance Act 1986.

The review found that in every case there was supporting documentation under Section 37 Finance Act 1986.

Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue have inspected declarations on six occasions.

	Bank
	Date of Inspection
	Sample Size
	Declarations Missing
	Queries Raised

	BoI - Rathmines
	April 1998
	85
	0
	9

	BoI - Celbridge
	April 1998
	35
	0
	6

	IBI
	February 1999
	50
	0
	10

	ICS - Kildare
	March 1999
	32
	0a
	6

	ICS - Killester
	March 1999
	94
	0a
	11

	BOI Finance
	May 1999
	51
	2b
	10


a 3 declarations in respect of Kildare and 12 declarations in respect of Killester were not available on the date of examination. These were "deposit link" cases where the declarations were held in a Bank of Ireland branch. The declarations were later faxed to Revenue.
b In addition, 3 accounts were supported by Form F only.
Issues arising following these examinations related to some declarations not properly completed, copies instead of original declarations were supplied in some cases and there were also a number of instances where there was a declaration for which there was more than one non-resident account.

Investigation Branch Enquiries
Other than the Roscrea and Miltown Malbay incidents no matters came to the attention of the Investigation Branch of Revenue which would have necessitated contact with the Group.

Interest Reporting
The bank’s returns under Section 891 of the Taxes Consolidation Act 1997 were filed in all cases.

Liability Estimations
The bank has had a number of meetings in late 1998 and early 1999 with the Revenue Commissioners at which it outlined Bank of Ireland’s policy and procedures in relation to the application of DIRT. These discussions centred mainly on the period 1986 to 1991. 

At all times, the bank has argued strongly that Bank of Ireland Group has sought to adhere to the letter and spirit of the law and that the issue of bogus non-resident deposits does not arise in any material way in the bank.

A meeting was held on 22 January 1999 at which a submission by the bank to the Revenue Commissioners, including the summary of internal audits, was considered. Following this meeting Revenue wrote to the Bank of Ireland stating that documents submitted by Bank of Ireland to Revenue revealed deficiencies in the operation of DIRT by Bank of Ireland but did not present a basis for quantifying the underpayment of DIRT. Revenue stated it was agreed at the meeting on 22 January 1999 that Bank of Ireland would supply to Revenue a quantification of the aggregate shortfall in DIRT payments made by the Bank of Ireland Group as a result of deficiencies in the operation of DIRT.

The Revenue Commissioners also required full details of the process whereby the aggregate shortfall was quantified including details of all assumptions and estimates made, and sampling and other statistical methods used in arriving at the amount of tax due.

In a response dated 11 March 1999 the Group stated its belief that the issue of bogus non-resident deposits was not material in Bank of Ireland. This was borne out by the results of branch audits. The eight audit periods reviewed included 360 branch audits and covered the entire network (80 branches more than once). The number of accounts which were treated as non-resident and paid gross interest but which auditors believed to be resident was in the region of two hundred. The relevant interest payment was in the region of £670,000 with an associated DIRT liability of £230,000.

According to the bank the audit reports suggested that some amount of interest may have been paid gross to genuine non-residents in circumstances where relevant DIRT declarations (Form F up to March 1987) were not in place. Estimating the amount of such interest is made difficult by the fact that

only a sample of branches was audited in each period

in some instances only a sample of accounts in the branch was examined by auditors

audits did not always indicate total balances on those accounts where deficiencies existed, particularly in the first two periods

audits given no indication of the amount of interest credited to relevant accounts.

The bank maintained that it was clear from audit reports that when branches were audited and deficiencies identified, these were quickly addressed by the branches concerned. Typically, this involved making the relevant accounts DIRT liable immediately, pending provision of the appropriate declaration by customers. As one progressed through the audit periods, it would not be correct to extrapolate the findings. In each audit period, a small number of branches are untypical in terms of poor standards of documentation compliance. The bank contends that these should be viewed as exceptional and should not be extrapolated. As a working approach, the bank took the worst three branches in each six-month period as being exceptional.

Based on the above approach and using the information in the audit reports and the available data for total non-resident balances in its branches, the bank estimated that perhaps £1.5m of gross interest was paid in 1986-87 without the relevant documentation being in place and £1.6m in 1987-88. DIRT on these sums, at 35% would amount to £1.1m.

The aggregate of the DIRT figures noted above for bogus and genuine non-resident deposits comes to £1.3m.

The bank was not in a position to confirm whether there was a backdating of DIRT when accounts were regularised but there are indications that back-payments of the order of £0.3m may have taken place. This leaves a residual figure of £1m which is 0.17% of the banks cumulative DIRT payments since 1986 of £590m.

Bank of Ireland stated it had made a determined effort to fully implement the DIRT regulations in the shortest possible timeframe. They believe there should be an acceptance on the part of the Revenue Commissioners that the DIRT regime did require a bedding-in period before a very high standard of compliance could be achieved. This was also a time when there was a shared concern on the part of financial institutions and the Government at the risk of a serious outflow of funds. Some tolerance towards genuine non-resident account holders was necessary while endeavouring to obtain the required documentation from them. It was their understanding that, in any event, genuine non-residents would be entitled to reclaim any DIRT deducted from their interest.

The bank contended that while some liability may exist in relation to the small volume of bogus non-resident deposits, the remainder of the estimated DIRT figure represents essentially a timing issue which should not give rise to a liability. They would also contend that in no sense has the bank sought to deliberately avoid payment of any taxes and that the issue of interest or penalties should not arise.

This issue is ongoing at 1 July 1999.

Result of Work Performed by the Appointed Auditor
The Auditor reviewed branches of the BoI at Ballybofey, Castlerea, Dundrum, Enniscorthy, Ennistymon, Loughrea, Sligo, Swinford and Tuam. In respect of ICS Building Society the Auditor reviewed accounts centrally. The following are the results of the review.

	Tax Exemption
	

	Documentary Compliance - Declaration of Non-Residents (Form 37)
	

	Bank
	BoI
	ICS

	Sample
	1,074
	450

	No Declaration held
	19
	1

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	259

23

29
	4

28

14

	Total Declaration Exceptions
	330
	47

	Percentage Exception
	31%
	10%

	Authenticity Risk Profile - Non-residents
	

	Bank
	BoI
	ICS

	Sample
	985
	290

	Risk Indicator
	
	

	Irish Address
	93
	5

	PO Box or "Care of" Address
	59
	10

	Hold Mail
	21
	41

	Transaction Profile
	30
	0

	Accounts with Liens
	2
	5

	Other
	5
	0

	Total accounts with Risk Indicators
	210
	61

	Percentage Exceptions
	21%
	21%

	Accounts also with documentary exceptions
	114
	9

	Accounts where the group believes it holds

appropriate evidence of non-residence
	175
	61

	
	
	

	19Documentary Compliance - other Exempt Accounts and SSAs
	

	Bank
	BoI
	ICS

	Account Type
	Exempt
	SSA
	Exempt
	SSA

	Sample
	125
	97
	41
	30

	No Declaration
	12
	0
	1
	1

	Declaration Exceptions
	36
	0
	1
	0

	Total Exceptions
	48
	0
	2
	1

	Percentage Exceptions
	38%
	0%
	5%
	3%


	Interest Reporting Exemption
	
	

	Documentary Exemption (Form F)
	
	

	Bank
	BoI
	ICS

	Sample
	760
	123

	No Form
	230
	45

	Percentage Exception
	30%
	37%


Chapter 10 : Ulster Bank Group
Background

Ulster Bank Group comprises the following licensed banks

Ulster Bank Limited (UBL)

Ulster Bank Markets Limited (UBM)

Lombard and Ulster Banking Limited (LUBL).

Ulster Bank operates through a network of 113 branches.

Non-Resident Deposit Levels
The Ulster Bank group’s share of the non-resident deposit market as at 30 November 1998 was 3.46%.

The value of its non-resident book varied between £115m and £399m during the period 1986-98.

Key statistics for the group were

	Year
	Number of Non-resident Accounts 
	Percentage of Deposit 

Book by Value a

	1998
	n/a
	8.9%

	1997
	n/a
	12.4%

	1996
	n/a
	9.2%


a Calculated using Central Bank data.
Staff Instructions and Procedures
Staff instructions and procedures cover the operation of non-resident accounts. Written procedures are not as comprehensive in the case of the two subsidiaries. 

However, in regard to the subsidiaries the bank informed me that LUBL and UBM have a centralised administration function for non-resident account operation. The staff have been in their jobs for a considerable period of time and are very familiar with the operational procedures. 

UBL
The bank assured me that the procedure manuals of UBL emphasise that scrupulous care must be taken whenever an account is being opened. Adherence to these procedures also ensures that the bank complies with the relevant anti-money laundering regulations. The bank assured me that these stringent procedures are carried out as far as possible for non-resident customers in the same way as for resident customers.

In addition, in those circumstances where a branch is not fully satisfied that the address given is bona fide, or where the appropriate declaration form is completed on behalf of a non-resident, the bank’s procedures require that an affidavit be completed by a practicing solicitor or Commissioner for Oaths.

For all new accounts, a report is supplied to each branch on the following day giving full details of the customer. This report is generally checked by the accounts clerk in the branch, a responsible position usually occupied by a senior official.

LUBL
In accordance with the Criminal Justice Act 1994 LUBL requires positive identification of the customer’s name and a utility bill to verify the address. These are held on file in accordance with the bank’s guidance notes and are retained for five years after the relationship with the customer ends. Any omissions are followed up and are included in the procedure outlined earlier. When opening new non-resident accounts the account officer follows a set of standard procedures designed to ensure that all practices are complied with. The bank’s internal inspection officer checks all new accounts to ensure that the correct procedures were followed. Levels of authority do not exist as each account officer performs similar roles.

UBM
The majority of the bank’s personal customers and a number of other customers are referred to UBM from the UBL branch network. There is an agreement in place in relation to these referrals whereby UBL agree to undertake a full due diligence review of the customer before they are referred to UBM. In this regard it is not necessary for UBM to undertake any further action to verify the non-resident status of these customers.

Any other non-resident customers (usually corporate depositors) are known by the staff in the Treasury Department and they know the resident status of the customer.

In general the banks in the group did not call for affidavits as a means of satisfying themselves in regard to non-resident status claimed by depositors. It was the policy to obtain Form Fs up to 1993.

Internal Management Review

Internal Audit
Prior to 1992 the audit function focused mainly on branch inspection. Thereafter, while it continued to be a compliance review function for branches it also focused on forming an opinion on the adequacy, effectiveness and efficiency of the control systems as a whole.

Prior to 1994 each of the group companies had its own audit function. In 1994 the Group created a Group Audit and Compliance function which supports all parts of the Group. The Group Internal Audit and Compliance function has reviewed the operation of customer account maintenance from time to time. In UBL audits take place at branch level approximately every three years. In LUBL and UBM, audits of the deposit taking function take place randomly. Internal audits use standard audit techniques including sampling.

The Group’s records show that there were 347 audits since 1987. The operation of non-resident customer accounts is reviewed as part of these audits. The institutional breakdown of audits carried out in the period 1987-1998 was

UBL 339

LUBL 7

UBM 1

The Group informed me that it views its responsibility, in accepting non-resident deposit accounts, as to be reasonably satisfied as to the residency status of the customer at the time of account opening but that thereafter it regards it as the responsibility of the customer to inform the Group of any change in status.

Consequently, the Group’s audit function focused on the responsibilities in relation to maintenance of correct documentation and did not extend to authenticity checks.

In UBL, through the audit processes, the bank recorded on average 336 deficiencies per year since 1988. 

The following table summarises the results of internal audits carried out in the period 1986-1998

	Year
	Audits
	Sample size
	No forms
	Other

Deficiencies

	1986
	0
	0
	0
	0

	1987
	1
	-
	-
	-

	1988
	14
	213
	58
	42

	1989
	29
	1,261
	336
	368

	1990
	27
	350
	89
	154

	1991
	42
	2,456
	239
	321

	1992
	27
	1,256
	46
	157

	1993
	41
	2,360
	132
	231

	1994
	32
	2,146
	55
	121

	1995
	49
	2,810
	70
	402

	1996
	38
	2,079
	84
	251

	1997
	22
	1,279
	87
	119

	1998
	17
	1,314
	191
	148

	Total (1986-1998)
	339
	17,524
	1,387
	2,314

	Average (1988 - 98)
	31
	1,593
	126
	210

	Average Number of accounts
	11,000
	
	

	Sample %
	
	14%
	
	


Management’s Representations
The bank has pointed out that the above audit findings need to be read in the following context 

No forms means that there were no forms available on the branch files at the time of the audit. This does not necessarily mean that the forms did not exist since they could have been misfiled, mislaid or held at another branch (accounts move around from time to time). 
‘Other Deficiencies’ cover some aspect of the form that is not completed 100% correctly and would include minor deficiencies.
In evidence, the group represented to me that the rising level of documentary non-compliance on non-resident accounts detected by internal audit in more recent years was symptomatic of a more general falldown in meeting documentation requirements across the range of banking functions. This was attributed to the loss of experienced staff and their replacement with staff who had to be trained to achieve the desired degree of competence in administrative matters.
Special Savings Accounts - LUBL
In the case of LUBL an audit review of Special Savings Accounts (SSAs) carried out in 1994 noted

three instances where an individual had two such accounts

eight instances where a married couple held two SSAs, one being held jointly and the other in the name of one spouse

in two cases a married couple held three such accounts (one jointly and the other two individually).

The internal response of management was to agree these findings and note that the customer had completed a declaration confirming that they had complied with legislation. The customer was liable and tax would be deducted where appropriate.

The bank informed me in evidence that no retrospective tax adjustment was made in these cases.

Audit Follow up and Reporting
It is the Group’s normal audit procedure that the manager of the audited section be made responsible for follow up corrective action, and for reporting progress through line management and to internal audit on an agreed timetable. Such reports may be verbal.

Reports on documentary compliance are made to the Group’s Audit and Compliance Committee.

The key reports during the period were

In May 1991 the committee was informed that an inspection of declaration forms at branches had shown only a 25% success rate. As a result a memorandum was issued to all branches which stated that any breach of the rules would be considered to be a serious matter. The minutes noted that there may have been a misconception by some branches that the practice was condoned by top management.

In November 1991 the committee was informed that in ten branches the standard of documentation received from non-resident depositors to whom gross interest was being paid was found to be generally unsatisfactory. Eight of these were in the Southern Region and two in the Northern Region. It was noted that the matter had been mentioned in the report to the committee in May 1991 and that there had been a steady improvement since then as a result of the programme of remedial action put in place by the Head of Retail Services earlier in 1991. Progress had, however, been slower than anticipated. The report noted that it was important that the bank’s records be brought up to the required standard and progress would continue to be monitored.

In May 1993 a paper tabled for the committee noted that inadequate documentation on non-resident depositors was viewed seriously by senior management and a range of disciplinary actions would be applied to managers at branches failing to satisfy the necessary requirements. The minutes of the meeting record that at a number of branches it was found that the general standard of documentation, which the bank is required to obtain from non-resident depositors before paying interest gross, was below that which the bank or the Revenue authorities would expect to see despite the fact that managers had been asked to certify periodically that their documentation was in order. A serious view was stated to have been taken by senior management of those branches found to be below standard.

Administrative Reviews
In addition to internal audit reviews the deposit administration function of the banks also review their records from time to time. The Group has records of two such reviews in UBL in 1993 and 1994. LUBL and UBM have a continuous monitoring process over the operation of new accounts. UBM also carried out a complete review of accounts in 1997.

There are details of two "Clean-ups" on file in relation to UBL, one in 1993 and the other in 1994.

1993 Review
In this review branches were asked to identify accounts where the bank did not hold the required form. They were further asked to calculate the gross interest paid since 1987 on those accounts. The bank only has the returns from the city area. The others were destroyed some time ago under its document retention policy. The results of the review of the city branches which covered 21 of the 80 branches which the bank had at that time, was that 49 accounts were reclassified. It was estimated that gross interest on these accounts was less than £20,000.

1994 Review
In October 1994 all branches were asked to carry out a detailed review of non-resident accounts. Each branch made a return to the bank’s Head Office certifying that they carried out the review and provided details of accounts where the DIRT flag was re-instated as a result of the review. Out of approximately 12,000 accounts, 143 were reclassified of which 30 were current accounts. The bank did not have details of the balances on the 113 interest bearing accounts.

UBM Review 1997
A full review of all non taxable accounts on the system including a review of the corresponding DIRT declarations was carried out by UBM in early 1997. The main issues that arose out of that review were as follows

Photocopies of declarations on file

Fax copies of declarations on file

Problems matching name of the customer’s accounts on the system with that on the declaration due to change of name for the customer

Declaration form not dated

A number of the declarations which were incomplete were in respect of dormant accounts. Rather than following up these incomplete declarations the bank amended the tax status of these customers to taxable.

The Group considered that there were no cases identified where additional tax payments to the Revenue Commissioners were necessary.

External Review
The Group confirmed that no matters were raised by their external auditors or the Central Bank of Ireland on the operation of non-resident accounts.

Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue have inspected declarations on three occasions.

	Bank
	Date of Inspection
	Sample Size
	Declarations Missing
	Queries Raised

	UBL
	May 1998
	100
	0
	7

	LUBL
	November 1998
	104
	2
	11

	UBM
	February 1999
	52
	1
	8


During the course of the inspection at LUBL it was noted that 116 accounts of the total of 1,512 were not covered by a declaration. A number of these accounts had already been identified by the bank as lacking documentation. The accounts had been frozen and no withdrawals allowed pending receipt of confirmation of residence status. The bank agreed to operate DIRT on these accounts with immediate effect. Subsequently declarations were put in place or located for 47 accounts. The estimated deposit values of the remaining 69 accounts was £800,000.

Investigation Branch Enquiries
Prior to the inspection of declarations in 1998 and 1999, no matters came to the attention of the Investigation Branch of Revenue which would have necessitated contact with the Group.

Interest Reporting
A review of Revenue files indicated that no returns under Section 891 of the Taxes Consolidation Act 1997 had been made in respect of LUBL since 1993-94 and for the years 1993-94 and 1994-95 for UBL. I was informed in the course of my hearing of oral evidence that the bank has taken steps to file these returns.

Liability Estimation
The financial controller made some calculations of the Group’s potential tax liability using the internal audit findings for the period 1987 - 1998. While he indicated that it was difficult to come up with a figure because of the many variables his most pessimistic calculation resulted in a figure of approximately £900,000 from 1986 to 1998. He noted that this amount must be considered in the context of the 1993 clean-up where the bank identified interest paid gross of less than £20,000 in the city area branches from 1987 to 1992 which in the opinion of the financial controller would suggest that the £900,000 figure was excessive.

Result of Work Performed by the Appointed Auditor
The Auditor reviewed LUBL, UBM and the Money Desk and Treasury of UBL on a central basis. UBL branches were audited at Arva and Waterford. The following are the results of the review of the Group.

	Tax Exemption

	Documentary Compliance - Declarations of Non-Residence (Form 37)

	Bank
	UBL
	LUBL
	UBM

	Sample
	329
	157
	88

	No Declaration held
	5
	1
	1

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	25

4

8
	11

0

8
	9

2

4

	Total Declaration Exceptions
	42
	20
	16

	Percentage Exception
	13%
	13%
	18%

	Authenticity Risk Profile - Non-Residents

	Bank
	UBL
	LUBL
	UBM

	Sample
	329
	157
	37

	Risk Indicator
	
	
	

	Irish Address
	4
	13
	0

	PO Box or ‘Care of’ Address
	15
	7
	0

	Hold Mail
	3
	11
	0

	Transaction Profile
	7
	0
	0

	Accounts with Liens
	0
	0
	0

	Other
	0
	0
	0

	Total accounts with risk indicators
	29
	31
	0

	Percentage Exceptions
	9%
	20%
	0%

	Accounts also with documentary exceptions
	6
	10
	0

	Accounts where the Group believes it holds appropriate evidence of non-residence
	2
	23
	0
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	Bank
	UBL
	LUBL
	UBM

	Account Type
	Exempt
	SSA
	Exempt
	SSA
	Exempt
	SSA

	Sample
	30
	20
	80
	30
	63
	18

	No Declaration
	0
	0
	1
	1
	2
	0

	Declaration Exceptions
	9
	0
	10
	1
	3
	0

	Total Exceptions
	9
	0
	11
	2
	5
	0

	Percentage Exceptions
	30%
	0%
	14%
	7%
	8%
	0%

	Interest Reporting Exemption
	
	

	Documentary Exemption (Form F)
	
	

	Bank
	UBL
	LUBL
	UBM

	Sample
	91
	120
	4

	No Form
	2
	1
	2

	Percentage Exception
	2%
	1%
	50%


Chapter 11 : National Irish Bank Group 

Background

Two banks in the National Irish Bank Group - National Irish Bank Limited (NIB) and National Irish Investment Bank Limited (NIIB) remit DIRT to the Revenue. The banks within the National Irish Bank Group are subsidiaries of National Australia Bank (NAB) since 1987. NIB has 61 branches in the Republic of Ireland. By 1998 the deposit base of NIIB had been transferred to NIB with NIIB thereafter being primarily concerned with asset finance leasing. National Irish Bank Financial Services Limited (NIBFS) is an independent financial services subsidiary of NIB. 

Non-Resident Deposit Levels
The National Irish Bank group’s share of the non-resident deposit market as at 30 November 1998 was 2.02%

Its non-resident book varied between £92m and £261m during the period 1986-98.

Key statistics in relation to the group’s non-resident accounts were

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998
	n/a
	15.3%

	1997
	n/a
	22.3%

	1996
	n/a
	20.2%


a It has been ascertained from correspondence between the bank and the Revenue Commissioners that the number of non-resident accounts in January 1998 was approximately 10,000. In addition, figures quoted in correspondence with my Office refer to 11,130 non-resident accounts at January/February 1999.
b Calculated using Central Bank data
Staff Instructions and Procedures
It is the bank’s policy to issue circulars and instructions to staff and this has been done on an ongoing basis. Staff instructions and procedures cover the opening and operation of non-resident accounts, Special Savings Accounts (SSAs), and other DIRT exempt accounts. 

The procedures state that DIRT must be deducted, from interest credited to any eligible account, at the standard rate, unless a valid declaration is held which has been signed, dated and is in all other respects fully completed by the customer. 

Before an account may be opened for a person or company who wishes to avail of non-resident status documentation must be produced that the person or company is resident outside the State. It is the responsibility of the official opening the account to obtain the proper documentation.

Up to recently non-resident declaration forms were filed locally in the branch network but with effect from late 1998, the bank has taken the decision to centralise all documentation in connection with the administration of non-resident declarations. In the future, it is proposing to conduct centrally controlled six-monthly ratification procedures within its branch network. 

The bank did not seek a Form F during the period 1986 to 1993 as its understanding was that the Section 37 declaration had replaced the Form F with effect from April 1987. Neither does the bank appear to have sought an affidavit in order to satisfy itself about the authenticity of any claim for non-residence or in any case where a resident was opening a non-resident account for the beneficial ownership of a non-resident.

Internal Management Review
Internal Audit
The Internal Audit Department was established in 1986 with responsibility for the completion of branch and head office department reviews and audit work commenced during 1987.

Within the wider NAB group, responsibility for internal audit transferred to its European Audit function in 1997. European Audit provided a full audit service to NIB in common with other banks in the group utilising staff based in Dublin and other group locations in the UK and Northern Ireland.

The Chairman of the European Audit Committee advised me that audits were originally carried out on a rotational basis but that in recent years a shift to a more risk based approach has taken place.

Reviews conducted by auditors in respect of non-resident accounts were based on the selection of a sample of accounts flagged as non-resident on the bank’s computer system to ensure that the appropriate declaration was held for each account in the sample. In the course of audits the internal auditors examined samples to ensure that the account details were not at variance with the other branch records for the customer concerned. No other tests were carried out to check the authenticity of the non-resident status.

Branch audit reviews were completed as outlined in the following table

Period Audit Cycle Sample Size
1987 - 1989 Two years 15, irrespective of size

1989 - 1993 Two years 15 or one-third of forms held

1993 - 1997 Three years 15 or one-third of forms held

1997 - 1998 Non-resident issues no longer examined in branch audit reviews

An initial theme audit was carried out in 1994 and since 1997 procedural compliance with regard to DIRT is no longer examined during branch audits, but is examined by means of regular theme audits. A theme audit involves the selection of a particular theme or area for review on a bank wide basis.

I was advised that the theme audit approach has a quicker and wider impact when particular issues are flagged. Any follow up action taken is across the network as opposed to an individual branch audit where the issues arising are confined to the particular branch for follow up.

Theme Audits
Since DIRT compliance issues (principally missing and incomplete documentation) were being reported in branch and other audits on a regular basis, the bank decided to carry out its first theme audit in 1994 on the subject of DIRT. 

Following an analysis of the level of non-resident deposits and Special Savings Account (SSA) deposits throughout the network, a total of 12 branches were selected for audit. Branches were selected with a view to covering the branches with the highest level of SSA and non-resident accounts (excluding branches audited in 1994). This resulted in audit coverage of 40% of the non-resident and SSA deposit levels. In addition DIRT compliance in the Treasury Department of the bank’s head office was also reviewed. Branch sample sizes selected were 30 non-resident accounts, 30 SSAs and 10 accounts covering DIRT exempt Companies, Pension Funds and Charities.

Testing in the theme audit concentrated for the most part on the following areas

Non-Resident Accounts
Ensuring that properly completed non-resident declarations were held

Checking that the address on the non-resident declaration form was not at variance with other branch records.

SSAs
Ensuring that properly completed SSA declaration forms were held

Reviewing a listing of branch SSAs for inconsistencies

Discussing with members of the branch staff, their understanding of SSA notice requirements

Reviewing withdrawal notices for selected SSA withdrawals. 

DIRT exempt Companies, Pension Funds and Charities
Ensuring that properly completed and appropriate declaration forms were held for selected accounts

Ensuring that a copy of the Revenue Commissioners certificate was held for each charity account.

A further theme audit in relation to Legislative Compliance and the Taxation of Credit Interest was carried out in NIB during August and September 1998. The objective of the audit was to review and assess the adequacy and effectiveness of the systems of control established within the bank to verify compliance with the Revenue Commissioners’ requirements.

The scope of the audit included examination of a sample of customer accounts to

verify the completeness and accuracy of documentation

assess the validity of payment of credit interest without deduction of tax.

The initial phase of the audit sampled 10 non-resident and SSA accounts in each of 10 randomly selected branches. This was followed by a management request to conduct a centralised quality check on 100% of all non-resident account forms and SSAs in NIB.

At the hearing of evidence, I was informed that the current exercise involves matching declarations with the underlying accounting records as well as carrying out some basic quality checks on the standard of completion of the declaration forms. It is intended that this exercise will extend to a detailed examination of transactions on each account. The 1998 theme audit did not extend to Companies, Pension Funds or Charities. However the bank informed me that it is intended that an examination of these will be carried out in the future also. 

Internal Audit Findings
The bank provided me with a summary of its findings from a review of 169 branch audit reports out of a total of 222 reports which covered a period in excess of 10 years to date. The bank were unable to locate the other 53 reports which were noted in its records as having taken place. The branch audit reports were reviewed in detail for deficiencies in relation to DIRT administration and particularly in relation to non-resident accounts. DIRT or non-resident deficiencies were identified in 100 reports covering 53 branches. 

	Weakness identified in the Audit
	No. of reports which contained deficiencies
	

	Weaknesses in the sighting of Forms
	
	

	Non-Resident Form not sighted
	70
	
	

	Charity Form rather than a Non-Resident Form used
	17
	
	

	Charity Form not sighted
	3
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	Weaknesses with completion of the Declarations
	
	

	Non-Resident Form incomplete
	34
	
	

	Form not dated
	65
	
	

	19Account number issues
	18
	
	

	Form not signed
	3
	
	

	Joint accounts - not all parties to the account signed the Form
	10
	
	

	Form signed in wrong section
	13
	
	

	
	
	
	

	Weaknesses with the title to Non-Resident Accounts
	
	

	Account at variance with other branch records
	18
	
	

	Care of branch address
	13
	
	

	DIRT Flag set at exempt for a resident account
	16
	
	

	Non-resident customers statements are held at Branch
	1
	
	

	One form used to cover multiple accounts
	7
	
	

	Company DIRT Declaration not signed
	4
	
	


DIRT Refunds
There were several references in the audit reports of 1991 to 1993, to debits being made to the DIRT account of a branch, in respect of refunds made to customers which had not been authorised by the bank’s Finance Department. For example the 1991 audit report for the Cork branch of NIB stated that retention tax in the sum of £9,242 was refunded to the account of a customer in September 1991. It was also stated that a non-resident declaration form was not sighted at the branch in respect of this customer. 

Documentary Non-Compliance
The following table gives an indication of the documentary non-compliance rates being reported in branch audit reports during the years 1994 to 1996. A corresponding analysis was not done for the period 1986 to 1993 as the audit reports did not generally provide details of the sample sizes used in particular branches. 

	Branch
	Date of Audit
	Percentage of non-resident forms missing
	Percentage of SSA declaration forms missing

	Howth Road
	February 1994
	16%
	11%

	Cork
	September 1994
	6%
	5%

	Fermoy
	September 1994
	4%
	23%

	Clonmel
	November 1994
	-
	16%

	Wilton Terrace
	November 1994
	-
	15%

	Finglas
	January 1995
	6%
	5%

	Naas
	February 1995
	-
	13%

	Terenure
	February 1995
	-
	11%

	Lanesborough
	April 1995
	1%
	-

	Clones
	May 1995
	5%
	7%

	Monaghan
	May 1995
	4%
	2%

	Dungloe
	July 1995
	3%
	5%

	Virginia
	July 1995
	1%
	-

	Limerick
	August 1995
	8%
	5%

	Castlebar
	September 1995
	3%
	6%

	O’Connell St.
	October 1995
	1%
	2%

	Bray
	November 1995
	4%
	8%

	Carrick-on-Shannon
	November 1995
	4%
	3%

	Blanchardstown
	January 1996
	2%
	-

	College Green
	January 1996
	4%
	12%

	Galway
	February 1996
	6%
	6%

	Boyle
	April 1996
	1%
	2%

	Letterkenny
	May 1996
	1%
	2%

	Milford
	June 1996
	1%
	-

	Ramelton
	June 1996
	12%
	-

	Sligo
	July 1996
	2%
	-

	Wexford
	August 1996
	2%
	2%

	Mullingar
	October 1996
	3%
	-


Fictitious or Incorrectly Named Accounts
An audit of the Blanchardstown branch in January 1996 revealed irregularities in relation to non-resident/incorrectly named accounts, even though a declaration had been signed confirming that fictitious or incorrectly named accounts did not exist in the branch and that all non-resident accounts were genuine. Three cases arose where accounts were held in names other than the names of the persons to whom the deposits actually belonged. In all cases, the accounts were also incorrectly classified as non-resident. The details of the cases were as follows

	Date of Account
Opening
	Balance at 
date of audit 
£

	November 1992
	230,000

	May 1994
	205,000

	August 1995
	100,000


Other branch audit reports around that time also reported isolated instances of fictitious or falsely named accounts. 

In May 1996 a strongly worded memorandum was issued to branch management from the General Manager Banking and the General Manager Risk Management on the subject of fictitious or falsely named accounts. 

The memorandum stated that 

‘fictitious or falsely named accounts cannot be tolerated under any circumstances and every staff member is forbidden from knowingly opening or maintaining such accounts. There is no ambiguity in regard to this matter - all fictitious or incorrectly named accounts must be regularised and/or closed even where there is a possibility that the business will be lost’.
This issue appears to have been satisfactorily resolved by January 1997 when the Head of Retail Banking reported that confirmation had been received from Area Managers that all fictitious or incorrectly named accounts had now been closed or regularised.

1994 Theme Audit Findings
The bank provided a summary of the weaknesses identified during the course of the audit.

In the case of Non-Resident accounts

40% of sampled declarations contained some form of error or omission. Declaration forms were not sighted in 12% of cases, declarations were not dated in 13% of cases while 21% of declarations had an incorrect account number or no account number

Certain non-resident account details were at variance with other branch records. It was noted that some branches appeared to be of the opinion that once a non-resident declaration form was held, there was no obligation on the branch to confirm the residency of the account holder

A significant number of non-resident accounts were noted as being ‘care of the branch’

A significant number of accounts were noted as being incorrectly designated zero DIRT rather that non-resident

Certain deposit accounts opened some 20 years previously were without declarations

In the case of Special Savings Accounts

91% of sampled withdrawals were in breach of notice requirements 

20% of sampled declarations contained some errors or omissions. SSA declaration forms were not sighted for 7% of accounts while 9% of the declarations were not dated and 5% of the declarations were not properly completed. In addition 19% of the declarations had an incorrect number.

In the case of Company, Pension Fund and Charity accounts

Charity declarations were not sighted for 53% of accounts and Corporate declarations were not sighted for 5% of accounts

Revenue Commissioners charity certificates were not sighted for 95% of charity accounts while 61% of corporate declarations were not certified on behalf of the bank

50% of accounts classified as having an exempt tax status on the company’s computer system had been incorrectly classified. 36% related to non-residents, 5% related to interest bearing resident accounts which should have been subject to DIRT and 10% related to non-interest bearing resident accounts. 

In the case of Treasury

Properly completed declarations were held for all DIRT exempt accounts sampled. However Revenue Commissioners charity certificates were not sighted for all accounts.

In the case of the International Division

A substantial number of the non-resident declarations sampled had errors, omissions or were not sighted.

In the case of the deposits section of NIIB

An audit of the deposits section of NIIB was carried out in June 1994 and was reported in the 1994 theme audit report. It was noted that a significant number of problems were found with DIRT documentation. Problems were found with non-resident and foreign currency accounts and with special savings accounts and company DIRT exempt accounts. Declaration forms were not held for 98 foreign currency accounts and a significant number of declarations were not properly completed. The absence of the declaration forms for the 98 foreign currency accounts appears to have arisen due to an internal communication weakness, with NIIB being unaware that non-resident declaration forms were required for non-resident foreign currency accounts for the period June 1991 to December 1993. The report stated that in the case of one depositor (CMI Limited), a non-resident declaration form with no account number specified on the form is held in respect of several deposit accounts. The audit report stated that a rough estimate of NIIB’s potential exposure for uncollected DIRT at the time of the audit could have been in the region of £100,000. This estimate did not include potential exposure on incorrectly completed forms. 

The report concluded that the results were very disappointing and that management must take immediate steps to improve the situation. It also stated that the level of non-compliance was too high and that it appeared that there needed to be an organisation-wide attitude change to the whole area of DIRT, adding that it was a risk area and that the penalties for non-compliance at the level shown in the report would be very significant. The report gave an overall rating of unsatisfactory.

According to the bank a significant proportion of the errors detected were subsequently clarified and or rectified. The bank stated that these weaknesses do not necessarily imply failure to pay correct DIRT.

Specific action taken by the bank following the 1994 theme audit included the re-issuing of DIRT compliance procedures and the introduction of a half yearly DIRT compliance reporting process. 

1998 Theme Audit
The overall conclusion reached in the 1998 theme audit was that the standard of compliance in National Irish Bank was unsatisfactory. A high level of errors was identified in both non-resident accounts and Special Savings Accounts. The following is a summary of the main issues arising

Non-Resident Accounts
18% of the non-resident accounts reviewed were found to contain errors against legislative requirements. No declaration form was held for 7% of cases, the declaration form had not been signed by all parties in 5% of cases, the address was missing or incorrect for at least one party to the account in 3% of cases while in another 3% of cases accounting records suggested that advice had been received indicating the customer was now resident in the Republic of Ireland. In some cases blank declarations had been signed by customers and branch staff had not subsequently ensured that the declarations were fully completed

There was a lack of evidence to show that procedures for verifying the customers identity had been implemented.

Special Savings Accounts
Breaches of legislative requirements were found in 21% of sampled SSAs. The major weaknesses identified were lack of understanding by branch staff of the eligibility requirements for joint accounts, failure to evidence that the identification of customers had been verified and in 79% of the sample tested, withdrawals from accounts being allowed within the required notice period. The report stated that there was the possibility that up to 4% of the customers may be ineligible for these accounts.

Speaking about the self-certification exercise introduced to branches following the 1994 theme audit, the report on the 1998 theme audit stated that

‘the six-monthly branch declaration process, to confirm that DIRT requirements were being met on an on-going basis, was not robust and gave a false picture of compliance in the bank’.

The report also stated that

‘In order to place the bank in a better informed position prior to any negotiation with the Revenue Commissioners it is recommended that the planned 100% review of the SSA and non-resident account populations commences immediately and is sufficiently resourced to enable a fast resolution. We strongly recommend that the review should concentrate on current legislative requirements as its first priority’.

A centralised 100% quality check on non-resident declaration forms took place in January and February 1999 at which time 636 declaration forms could not be located out of a total of 11,130 accounts (5.7%). While all forms should have been held in one file in each branch prior to centralisation it became apparent during the exercise that a number had been misplaced. Each branch was requested to search all records for the missing forms. Branches have also written to customers whose forms have not been located.

The end result of this exercise was that 239 (2%) declaration forms could not be located. Replacement declaration forms have now been received for 115 of those accounts, 105 accounts have been reclassified and 19 accounts have been closed. I was informed at the hearing of evidence that the reclassifications carried out were due to the fact that customers had not responded to correspondence issued to them. It was a protective measure undertaken by the bank for the future. It does not imply that those customers should not have been classified as non-resident. 

The bank maintained at the hearing of evidence that the underlying position must have been quite strong to have arrived at the results now being shown following the extensive search, and the outcome of the theme audits should be read in that light.

Audit Follow up and Reporting
Where internal audit identify weaknesses, recommendations are made and action plans agreed. Internal Audit monitor the completion of action plans.

A quarterly report of significant findings is submitted by the internal auditor to the Board Audit Committee. A Board Audit Committee was established in 1988, comprising non-executive directors and senior management of the bank, to oversee the work of the internal audit department. The committee continued in existence until February 1997 when its responsibilities were assumed by the European Board Audit Committee, on which NIB is represented. 

Administrative Reviews
In addition to reviews conducted by internal audit, line management operated a number of control and certification processes to confirm adherence to the requirements of the bank’s procedures manuals.

A half yearly process was introduced around 1993 whereby branch managers certified that appropriate tax codes were entered for DIRT on all relevant accounts and that statutory documentation was held

A half yearly DIRT compliance reporting process was introduced in 1995 whereby each branch manager [on receipt of a report listing all non-resident, SSA and DIRT exempt accounts held at their branch] declared that the bank’s procedures had been complied with fully in respect of DIRT exempt accounts and that a declaration was held for each account. A separate report detailing the action which the bank proposed to take, was required for those accounts on the listing for which no declaration form was held

Ad-hoc Regional Management and General Manager reviews of DIRT compliance issues, where specific issues were examined and additional guidance provided.

Recent Action
At the hearing of evidence the Chief Executive referred to a number of recent actions which have taken place within NIB in relation to DIRT compliance.

A composite procedures manual has been issued 

An Operational Tax Unit has been established for the centralised control of declaration forms

Procedures for SSAs have been tightened

DIRT Compliance Supervisors have been appointed in each branch and training programmes on DIRT compliance have been organised 

A sampling exercise to check the accuracy of the certifications by branches is to be undertaken. These have previously been accepted at face value.

The bank is and has been in correspondence with the Inspectors appointed by the Courts in 1998 with regard to DIRT.

External Review
Central Bank Review
The bank informed me that no issues have been raised by the Central Bank in connection with the administration of non-resident accounts.

External Audit Review
DIRT was raised as an issue by the external auditors in their management letters for 1989 and 1994 under the heading of ‘Points of Lesser Importance’. From an examination of available Audit Committee minutes it appears to have been raised also in the management letter for 1988 although the external auditors’ management letters for the years 1986 to 1988 are not available.

The 1989 management letter referred to DIRT exemption forms not being held in all cases where interest was being paid gross and to a number of accounts being incorrectly flagged as DIRT exempt. The total value of the errors amounted to £2,237. In response management stated that in all cases the mistakes or omissions were simply due to errors by officials.

In 1994 the auditors noted that there were a number of cases where the appropriate declaration form was not available or had been incorrectly completed. The bank responded by stating that instructions relating to the holding of SSAs and non-resident accounts would be fully re-written and that all relevant people would be required to review their accounts and confirm compliance.

Administration of the Taxes Acts
Revenue Inspection of Declarations
In April 1998 Revenue inspected non-resident declarations in respect of NIB customers who invested in a personal portfolio product of Clerical Medical International (CMI) The results were as follows

	Branch
	Date of Inspection
	DeclarationsSought
	Declarations

Received
	Queries Raised

	Wilton Place
	April 1998
	76
	70
	8


CMI Personal Portfolio Product Background
NIB does not sell its own life assurance products but acts as an introducer for the products of other financial institutions. Among these institutions is CMI Insurance Company Limited, an Isle of Man-based subsidiary of Clerical Medical International. The Personal Portfolio was the principal CMI product marketed by NIB. This is a life assurance policy.

To acquire the life assurance policy, the customer had to pay a capital sum to CMI which CMI then invested to secure the capital value of the policy. Once invested in the policy these were CMI funds and the policy holder was not entitled to gain direct access to them. To gain access to these funds, policy holders would first have to encash their policy in whole or in part.

In a letter to Revenue the bank stated that CMI funds invested in NIB or NIIB were placed in separate numbered accounts. At the hearing of evidence the bank representatives informed me that to the best of their knowledge, access to the accounts in Ireland established by CMI with NIB was not available to the individuals who invested in those products. NIB operated on instructions from CMI. In a letter to Revenue the bank stated that CMI Personal Portfolio policies had been assigned by the beneficial owners to National Irish Bank as security for borrowings in a small number of cases. My review of internal audit reports noted one instance where CMI funds had been paid directly to the investor.

A large proportion of investors directed CMI to put the policy funds on deposit with NIB. This was with the encouragement of the bank who sought this business in the interests of its deposit base. NIB paid CMI interest on these accounts, which provided a return to the policy holder in accordance with their contract with CMI.

The bank supplied the following information to Revenue in regard to the period up to 1997, when an estimated £34m was invested through National Irish Bank Financial Services Ltd in the CMI Personal Portfolio product

Approximately £7m came from National Irish Bank accounts on behalf of residents who were paying DIRT. This relates to 60 account holders

Approximately £14m came from National Irish Bank non-resident accounts. This relates to 76 account holders

The balance of approximately £13m related to funds sourced outside the bank together with funds the source of which was under investigation.

Where customers of National Irish Bank invested in CMI, the funds for the investment were not necessarily held in accounts within National Irish Bank prior to the investment. 

Revenue have not yet concluded their investigation in the matter.

CMI DIRT Issues
Investigations are being conducted by various parties into the sales methods used in marketing the CMI and associated products. My interest in the product is to the extent that it touches on non-resident exemptions from DIRT. 

At the hearing of evidence the bank stated that 95 accounts across all sources of funds representing a total investment of £13.8m had now been reported to the Money Laundering Officer as their investigations into CMI had identified the source of those funds as being suspicious. The bank stated that it was not always clear as to the source of the funds in accounts which were in existence in the early 1990s. There may be some DIRT/income tax implications arising from the resolution of these matters.

CMI Irish pound deposits were held in the branch network prior to November 1994 and were not supported by individual non-resident documentation, as it seems branch management understood that an administrative arrangement had been established whereby these forms were being completed and retained at Head Office. Forms were held for CMI sterling and Irish pound deposits within NIIB at that time. Following centralisation of the CMI deposits in November 1994, non-resident forms were obtained from CMI for all accounts. 

In reply to my query as to whether there is an issue around the residency of the persons beneficially entitled to the interest, the bank representatives stated at the hearing that the person beneficially entitled to the interest is CMI. The bank stressed that there is no direct DIRT liability arising from the actual CMI accounts.

Investigation Branch Enquiries

In the period 1988-92 a number of matters were investigated by Revenue which were linked to the National Irish Bank’s branches at Artane, Malahide and O’Connell Street, Dublin. These are outlined in Chapter 7 - Section 3.

Interest Reporting
Returns under Section 891 of the Taxes Consolidation Act 1997 have only recently been made to the Revenue Commissioners for the years 1996-97 and 1997-98 as the bank was of the opinion that these returns were required only on request from Revenue. The bank is taking steps to ensure that these returns are submitted in future within the required timescale.

Liability Estimation
By letter dated 30 January 1998 Revenue requested the bank to address the issue of compliance with the DIRT regulations in the 10 year period ended 30 June 1998. The bank requested its officials at head office to carry out in the period between April and June 1998 a review of all non-resident deposit declarations held within the bank’s retail system. This review indicated that as of March 1998 declaration forms had not been completed in respect of deposit accounts with a total value of £606,498. The bank attempted on a ‘without prejudice’ basis to estimate a possible scenario which may have applied in relation to deficiencies in the non-resident declarations during the 10 year period. 

It estimated on a ‘totally without prejudice basis’ that NIB and NIIB may have had deficiencies in the operation of the non-resident declarations which might suggest that they have an obligation to make a ‘without prejudice’ payment to the Revenue Commissioners of £337,915.

In regard to the question of factoring in a figure to take account of deposits reported for suspicion of breaches of the anti-money laundering procedures, the bank pointed out that the requirements under the money laundering legislation are based on a suspicion and limited information. The bank felt it was inappropriate to seek further payment from NIB in this regard. However in order to attempt to recognise a possible deficiency in relation to some portion of the non-resident declarations in respect of some of the deposits, NIB were willing to add an additional £75,000 to the proposed settlement of £337,915.

While some discussion has taken place, no settlement has been agreed with Revenue at 1 July 1999.

Internally the bank has deemed it prudent to make a provision of £1m for any potential liability.

In evidence the bank stated that the £1m was a general provision based on the ‘without prejudice’ offer made to the Revenue and included an allowance for interest and penalties. It related solely to the non-resident accounts and did not cover DIRT arrears in relation to SSAs or other exempt accounts. 

In response to my questioning of the basis of calculation of the provision, and in particular the substantially greater non-compliance rates reported by the bank’s internal auditors during the years 1988 to 1993, the Head of Tax, Europe stated that internal audit reports were a snapshot in time. The fact that a document was recorded as missing at the time of the audit did not necessarily mean that the document did not exist. He contrasted the Irish situation with the UK regulations where the Inland Revenue continuously audit UK banks. Following the completion of an audit report by the Inland Revenue or a professional firm of auditors on its behalf, the bank is given the opportunity to produce further documentary evidence prior to any liability being established. He stated that what normally happens is that the vast majority of the forms have either been misfiled or retained in another branch of the bank.

According to the Chief Executive, the bank accepts that where accounts have been wrongly classified in the past, there is an onus on the bank to pay arrears of DIRT.

The bank stated that the collection of DIRT is an automatic process in the bank. The bank has evidence to suggest that manual adjustments to DIRT liabilities have been made. However the bank is not in a position to match the manual adjustments to specific accounts and in those circumstances it has taken a decision to proceed on the basis that no adjustment has been made. 

Result of Work Performed by the Appointed Auditor
The Auditor reviewed branches of National Irish Bank Ltd at Carrick-on-Shannon, Wexford and Drumshanbo as well as its Treasury and Central Deposit Centre. The following are the results of the review

	Tax Exemption

	Documentary Compliance - Declaration of Non-Residents (Form 37)

	Sample
	480

	No Declaration held
	2

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	80

59

27

	Total Declaration Exceptions
	168

	Percentage Exception
	35%

	Authenticity Risk Profile - Non-Residents

	Sample
	480

	Risk Indicator
	

	Irish Address
	10

	PO Box or ‘Care of’ Address
	11

	Hold Mail
	3

	Transaction Profile
	10

	Accounts with Liens
	0

	Other
	0

	Total accounts with Risk Indicators
	34

	Percentage Exceptions
	7%

	Accounts also with documentary exceptions
	11

	Accounts where the group believes it holds appropriate evidence of non-residence
	31
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	Account Type
	Exempt
	SSA

	Sample
	29
	30

	No Declaration
	2
	1

	Declaration Exceptions
	3
	5

	Total Exceptions
	5
	6

	Percentage Exceptions
	17%
	20%

	Interest Reporting Exemption
	

	Documentary Exemption (Form F)
	

	Sample
	216

	No Form
	216

	Percentage Exception
	100%


Chapter 12 : Irish Permanent plc
Background
Irish Permanent plc has been a bank since 24 September 1994. Prior to that date it was a building society. All references to its administration of non-resident accounts relate to operations prior to the acquisition of Guinness & Mahon Bankers (Ireland) Ltd in 1994 and its merger in 1999 with Irish Life under the new name Irish Life and Permanent plc.

Irish Permanent operates through a network of 195 branches and agencies.

Non-Resident Deposit Levels
The Irish Permanent’s share of the non-resident deposit market as at 30 November 1998 was 10.62%.

The value of its non-resident book varied between £23m and £1.1bn during the period 1986-98.

Key statistics in relation to the institutions non-resident book are as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	36,590 

n/a 

n/a
	19.3%

26.6%

26.8%


a Information supplied by the bank
b Calculated using Central Bank data.
Staff Instructions and Procedures
The bank has a Branch Procedures manual which specifies how non-resident accounts are to be handled. It instructs staff to ensure that

the non-resident form is signed by all parties to a new account
the customer is informed that external funds lodged to the account after its opening must be in one of the following forms
foreign currency
Irish cheques stamped ‘eligible for credit to an external account’
a maximum of £250 in Irish currency without evidence of conversion
evidence of conversion for amounts greater than £250.
The procedures call for declaration forms to be forwarded daily to the bank’s Investment Services Department. Where a completed declaration form is not received at the time the account is originally set up, the account receives a special code which denotes that tax is to be deducted. 
Prior to the introduction of anti-money laundering provisions in 1995, the bank checked that, in the case of new non-resident accounts, the address was outside the State but independent identification by means of passports and other documents did not occur.
The bank never got a Form F from non-residents. In oral evidence the bank pointed out that it had not arisen as a practical issue because no notice was ever served by Revenue requesting an interest return in the period between 1986-87 and 1993-94. In regard to employing the procedure of seeking an affidavit in situations of doubt the bank pointed out that it did not employ such a procedure because 

in the bank’s view, persons who signed a declaration form while resident would have no difficulty in signing an affidavit saying they were non-resident

in practice, the bank would actually redesignate an account if it was not satisfied in regard to its non-resident status.

The bank also confirmed in evidence that it had proper procedures for the opening of other exempt accounts.

Internal Management Review
Internal Audit
Since 1986, the Internal Audit Department has grown from a three person unit to a function staffed by 11 persons. Up to 1988, no branch audit tests were done on non-resident accounts.

In the period 1988-92 branch audit tests included an examination of non-resident administration. The type of checks carried out included

ensuring that a declaration form was held 

examining whether the account activity was consistent with claimed non-resident status

checking that the customer did not hold a resident account at the branch.

No tests were carried out on non-resident accounts in the period 1993-98. The reasons given for the cessation of these tests were

the reduction in interest rates reduced the amount of DIRT that could be evaded

SSAs offered investors legitimate resident accounts with a reduced DIRT rate

interest rates on non-resident accounts were reduced below those on resident accounts

it was considered that the tax amnesties had mopped up much of the type of money which might be expected to be in false non-resident accounts

advertising of non-resident accounts was reduced within the bank and generally

exchange liberalisation made it difficult for audit to distinguish sources of funds on the basis of currency.

No tests were carried out of funds generated from agencies up to 1998. At 31 December 1998 the bank estimated that £234m of its non-resident funds had been introduced through agencies.

Since July 1998 the internal audit department has reintroduced audit testing of non-resident accounts in branches and extended testing to agencies also. It focuses exclusively on the existence of a declaration form.

The extent of audit checks of non-resident accounts can be summarised as follows

	
	Checks carried out

	Period
	Branches
	Agencies

	1986 - 1987

1988 - 1992

1993 - 1998

1998
	No

Yes

No 

Yes
	No 

No

No

Yes


The bulk of corporate deposits are held in the bank’s Treasury Department. This has been audited four times in the 1990s in the course of which declaration forms were checked. An audit of charities was carried out in the late 1980s.

No audit checks were carried out on the administration of SSAs. The bank’s controls in relation to the operation of such accounts were built into its computerised procedures.

Internal Audit Results
The internal audit reports for 1988 and 1989 could not be located in most cases.

The table beneath sets out the overall audit result for the period from 1990 until the suspension of testing in 1993.

In general a minimum sample size of five appears to have been used but the bank’s internal audit has informed me that in the larger branches this could increase to ten or more. The reports rarely record the sample size.

	Year
	1992
	1991
	1990

	Branches Audited a 

Non-Resident Issues

No Non-Resident Issue

Audit file not found b
	87 

56

16

15
	87

63

22

2
	86

22

34

30


a Excludes closed branches
b In 1990 and 1991 internal audit achieved 100% coverage of branches. It is unclear whether audits were completed for the full branch network in 1992.
The type of issues arising largely related to the transaction pattern on accounts. A sample of ten audit reports at six branches chosen on a random basis was analysed and the pattern set out in Table 12.1 emerged.

Table 12.1
Internal audit results at Irish Permanent 1990 - 1992
	Branch
	Audit Report
	Audit Issues

	Walkinstown
	May 1992

August 1990
	Five accounts were examined.

One account was noted with 10 transactions since 1991.

Another showed a round sum cheque lodgment of £2,500.

Another had 19 transactions in the previous year. (13 processed through the branch.)

One account had an address in Ireland.

In another case interest from a residential bond was being credited to the account.

	Dame Street
	February 1992
	One active non-resident account was noted with 25 transactions in the previous 10 months.

	Swords 
	May 1992
	One investor had a mortgage. Account files strongly suggested residence.

The manager was requested for assurances in regard to the operation of a further five accounts.

	Kimmage
	April 1992

April 1991

September 1990
	The number and frequency of transactions on five accounts examined seemed to indicate that the investor was resident.

Delays were noted in completing non-resident declaration forms. In two cases accounts had been opened over 12 months without the form. In the remaining case it took over two years to complete the form.

In two cases no declaration form was found.

	Nenagh
	August 1991 

October 1990
	One account was reclassified as a result of audit.

One other case noted where transaction levels led to enquiries which established residence.

While share accounts had been redesignated for a person who returned to Ireland his deposit account had not.

In another case a high level of withdrawals was noted. This was attributed by the branch to the fact that the investors travelled regularly to Ireland on business.

	Cavan
	October 1992

November 1991
	Three active non-resident accounts were noted

one investor during 1992 made lodgments and 13 withdrawals (6 in cash) and had a mortgage

another had 8 withdrawals (3 in cash) and 2 lodgments during 1992

a third had 10 cash withdrawals and 1 cheque withdrawal during 1992.

Two investors who were also mortgage holders had account activity as follows

one had 9 transactions in four months

the other had 12 transactions in six months.

Another case was noted where an investor had 14 transactions in 10 months.

Investors with 13 transactions on their account in 8 months and who were also mortgage holders were queried. The branch explained that they were home for a period, had returned temporarily to England at the time of the audit but were returning permanently to Ireland in the near future at which time their account would be redesignated.


Reporting and Audit Follow up
The responsibility for follow up action in respect of individual cases including account reclassification lay with the manager who was required to write to internal audit with his/her response to the audit findings. In no case was an arrears payment calculated after reclassification of the account. The general view taken was that the branch staff only became aware of the resident status as a result of audits and that once the bank acted on becoming aware of the true residence status no back liability would arise.

The results of audit testing were also summarised and reported at least once a year to the Chief Executive. Individual reports on the Treasury Department are also submitted to him.

Reporting has evolved over the period. In the last three years comprehensive reports are passed to the Audit Committee.

Other Investigations and Reviews
Where there was suspicion of staff assisting customers to open or maintain false non-resident accounts the matter was treated as a special investigation. The Internal Audit Manager has reviewed the investigation files dating from 1988 (files for earlier years were shredded some years ago) and set out the details of cases.

Killarney
The Killarney branch was a particular area of concern to the internal audit department since it had a high percentage of account holders who had given addresses in the US. For a number of years standard audit tests were carried out but failed to identify abuse. Virtually all of the non-resident customers were "no correspondence" so direct contact with the customer was not possible. However US telephone books showed a person, with the non-resident account holder’s surname, living at the address recorded on the bank’s records. In addition, the audit was unable to link the non-resident customers with resident accounts (such as mortgage accounts). When transactions on non-resident accounts were queried, supporting documentation was produced to confirm their validity.

During the routine branch audit in 1991 extensive tests were carried out into non-resident accounts. Sufficient evidence was obtained to enable internal audit to conclude that abuse of the non-resident provisions was occurring. Internal audit concluded that accounts were being opened on behalf of customers using false names, at an address of a relative with that surname in the US. US telephone books were also used to obtain false addresses. Holders of false non-resident accounts were making lodgments of specified amounts on certain days so that, if the transaction was queried, documentation relating to lodgments made by valid non-residents could be used to support lodgments made by false non-residents.

About £5m was ultimately reclassified as resident funds by the bank.

The following disciplinary action was taken against the manager

he was demoted to assistant branch manager for 6 months and informed that he would only be considered for reinstatement if all false accounts were brought back into order within that period

he received a final written disciplinary warning

he suffered a loss of increments.

The position was reviewed at the end of six months by internal audit who found that virtually every non-resident account had been eliminated. 
No arrears of DIRT was paid to the Revenue arising out of the misclassification of funds.
Other Cases
Six other cases arose where special investigations were conducted. None involved a material amount of funds and the cases were concluded with the accounts being categorised as resident where appropriate.

External Review 
Central Bank Review
The bank confirmed that no matters were raised in regard to its administration of non-resident accounts by the Central Bank of Ireland. 

External Audit Review
The bank’s external auditors reported to management that in relation to their audit of the 1997 accounts they reviewed 39 non-resident accounts. They found that

non-resident declaration forms were not on file for four accounts, apparently due to a filing backlog which, the auditors understood, was currently being addressed

one non-resident declaration form was insufficiently completed

two of the accounts sampled appeared, from the information kept on file, to be resident within the State, and therefore, could be liable to DIRT on any interest earned.

Administration of the Taxes Acts
Revenue Inspection of Declarations
The Revenue inspected non-resident declarations in respect of the bank’s branches at St. Stephen’s Green and Maynooth. The results were as follows

	Branch
	Date of Inspection
	Sample
	Declarations Missing
	Queries Raised

	St. Stephen’s Green
	May 1998
	70
	6
	15

	Maynooth
	June 1998
	68
	11
	11


Missing Declarations
The bank attributed the large number of missing declarations to document retrieval difficulties. As a result the bank arranged in late 1998 to have all non-resident declaration forms, including those which had previously been filmed, scanned and transferred to compact disk. It then sought to match the declarations with active accounts. By February 1999 the bank was left with 6,423 non-resident accounts for which it could not locate a declaration. It wrote to all cases where it had a correspondence address (5,515) seeking that they complete new declaration forms. By June 1999, 2,854 new declaration forms were received. 436 letters were returned, undelivered, by the postal service.

The bank informed me that it is writing a second time to the remaining depositors advising them that their accounts will be made DIRT liable if a reply is not received. The bank is also manually reviewing the cases where no reply has been received, letters were returned undelivered or accounts flagged ‘no correspondence’ - 3,569 in total. 2,380 accounts had been reclassified by 30 June 1999.

Address Changes
In the course of the Revenue examination it was discovered that, due to an administrative error, in certain instances where the bank had been informed that the holder of a non-resident account had returned to Ireland, the account had not been redesignated. As a result of this discovery, all non-resident accounts which had an Irish postal address (1,650 accounts) were examined in detail. Of these accounts, it was found that in 995 cases the bank had been notified of a change in status and had changed the postal address but had not made the account liable to DIRT. 

All of the 995 accounts were immediately changed to "net" and the DIRT liability accruing on each account from the date the bank was informed of the change in status was computed. The total DIRT liability was calculated at £72,000.

The bank contacted the Revenue Commissioners and informed them of the situation. On advice of the Revenue Commissioners, an amended DIRT return for the period up to 5 April 1998 was submitted to the Collector General together with payment of £72,000 in respect of the underpayment of DIRT and £4,500 in respect of interest due on the underpayment, this interest being computed by Revenue.

Investigation Branch Enquiries
Prior to the inspection of declarations in 1998 no matters came to the attention of the Investigation Branch of the Revenue which would have necessitated contact with the bank.

Interest Reporting
The bank’s returns under Section 891 of the Taxes Consolidation Act 1997 were filed in all cases.

Underpayment of DIRT
The Finance Act 1996 excluded certain products from the charge to DIRT. The bank reduced both the April 1998 and October 1998 instalments in respect of the exclusions. The adjustment would not have applied to the October 1998 instalment. The error came to light in the course of the routine examination in Revenue of the October 1998 DIRT returns. Irish Permanent had shown a very large decrease in its October 1998 payment on account over that for 1997 and an explanation was sought by the Inspector. The underpayment was £6.6m. Payment which was due by 20 October 1998, was secured before the end of that month.

Result of Work Performed by the Appointed Auditor
The Auditor reviewed branches of the bank at Clonmel and Killorglin and in addition checked a sample of records at its Head Office. The following are the results of the review.

	Tax Exemption

	Documentary Compliance - Non-residents (Form 37)

	Sample
	736

	No Declaration held
	9

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	47

47

29

	Total Declaration Exceptions
	132

	Percentage Exception
	18%

	Authenticity Risk Profile - Non-residents

	Sample
	736

	Risk Indicator
	

	Irish Address
	11

	PO Box or ‘Care of’ Address
	10

	Hold Mail
	6

	Transaction Profile
	4

	Accounts with Liens
	5

	Other
	0

	Total accounts with Risk Indicators
	36

	Percentage Exceptions
	5%

	Accounts also with documentary exceptions
	13

	Accounts where the institution believes it holds appropriate evidence of non-residence
	23
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	Account Type
	Exempt
	SSA

	Sample
	18
	30

	No Declaration
	0
	0

	Declaration Exceptions
	5
	4

	Total Exceptions
	5
	4

	Percentage Exceptions
	28%
	13%


	Interest Reporting Exemption
	

	Documentary Exemption (Form F)
	

	Sample 
	204

	No Form
	204

	Percentage Exception 
	100%


Chapter 13 : EBS Building Society
Background

The EBS operates through a network of 167 branches and agencies. During the period March 1994 to September 1996 the EBS operated a representative office in the London area which promoted non-resident accounts. In 1994, EBS acquired the Midland and Western Building Society and in 1998 it acquired the Norwich Irish Building Society.

Non-Resident Deposit Levels
The EBS share of the non-resident deposit market as at 30 November 1998 was 2.3%.

The value of its non-resident book varied between £11m and £209m during the period 1986-98.

Key statistics in relation to non-resident accounts are as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998
	22,725
	9.4%

	1997
	26,535
	10.3%

	1996
	21,489
	11.1%


a Information supplied by the society
b Calculated using Central Bank data
Staff Instructions and Procedures
Following the enactment of the Finance Act 1986 the society introduced procedures at that time which set out the requirements for the payment of interest without deduction of DIRT. Those procedures stated that

"no tax concession could be made pending a receipt of the declaration form. An account may be opened and lodgments accepted, all subject to DIRT."
The Chief Executive of EBS informed me at the hearing of evidence that this procedure applied throughout the period of my examination.

Instructions were reiterated in a reminder issued to all branch and branch agency managers in 1991 and the penalties for failing to comply with the requirements of the legislation were clearly set out.

Since the introduction of the Criminal Justice Act 1994 the EBS requires new account holders to produce some form of identification such as a passport or driving licence as well as some form of address verification such as a utility bill. Detailed procedures have been issued in this respect and the society informs me that all staff have received extensive training in relation to the implementation of these procedures.

In 1995 the society’s procedures in relation to the administrative requirements to qualify for the payment of interest without deduction of DIRT were made available to staff on-line.

I was informed that the society’s procedures in relation to non-resident accounts are discussed and elaborated upon during regular monthly branch manager meetings. 

A centralised approach is adopted within EBS to the filing of account opening documentation. Prior to 1992, non-resident declaration forms were stored on microfilm and the original paper document was destroyed. Since 1992 the declarations have been stored on a document imaging system and the originals have been retained. However to facilitate compliance work in 1998, the non-resident declarations held on microfilm were transferred to the document imaging system. Non-resident declarations from Midland and Western Building Society and Norwich Irish Building Society have not been imaged.

The society has informed me that in order to achieve the maximum level of accuracy and correctness in non-resident forms, the society’s management have decided with effect from 21 May 1999 to reserve the ability to set an account as a gross interest paying account to the Customer Funding Department in head office.

The society did not seek a Form F during the period 1986 to 1993 and neither does the society appear to have sought affidavits in order to satisfy itself about the authenticity of any claim for non-residence or in any case where a resident was opening a non-resident account on behalf of a non-resident.

Internal Audit and Administrative Reviews
Audit Planning
An overall audit plan is prepared after reviewing all major risk areas. At the hearing of evidence the internal audit manager informed me that each branch would be visited annually for a complete review. However, reviews of the DIRT area are not undertaken at branch level as all of the documentation is held centrally in the society’s head office. 

The audit plan is approved by the board audit committee. The audit committee of the EBS was established in August 1991 and normally meets half yearly.

Audit Reporting
The internal audit findings are reported to

the direct line management and followed up on a periodic basis to ensure that weaknesses are being addressed

the management committee in the form of a summary report highlighting the issues that are seen as most material at the time. This normally happens on a quarterly basis

the board audit committee on a half yearly basis. This report summarises the reviews conducted and the issues arising. The internal audit manager attends all meetings of the board audit committee. 

Extent of Audit
Non-resident accounts were not examined by internal audit prior to 1989. During the period 1989 to 1998 the following matters were examined at different times for non-resident accounts

accounts with Irish addresses

trends in DIRT exempt balances

documentary compliance

the impact of transactional activity on claimed non-resident status

accounts with alias names.

The internal audit manager stated at the hearing that his concern in relation to DIRT was more with the substance or the authenticity of the non-resident status rather than the form. The society stated that in relation to DIRT the existence of less than fully complete declaration forms would not have been regarded as a serious offence whereas any connivance with customers to evade tax by setting up bogus non-resident accounts would be seen as a firing offence. 

In giving evidence the Chief Executive of EBS stated that pressure was maintained at regular intervals on the system not to have or entertain bogus accounts. 

In relation to Special Savings Accounts (SSAs) the internal audit manager informed me that since SSAs are a very rule structured product, they lend themselves well to computer controls. Controls are built into the system to ensure compliance with the rules. In the situation where a control is broken, the account reverts from an SSA to a full DIRT paying account. Other controls operate in head office where reports are generated to ensure the rules are complied with.

I was informed at the hearing that a review of Special Savings Accounts was carried out following their introduction in 1993. The general conclusion reached following that review was that controls were very strongly designed within the system and that reports and monitoring in head office was strong.

The internal audit manager informed me that Corporates, Pension Funds and Charities would have been examined on a two tier basis

as part of an examination of account opening documentation

as part of the examinations of DIRT exempt accounts.

I noted that at the end of 1998 it was discovered that a number of the society’s corporate and charity accounts had been coded as non-resident in error (approximately 778 accounts with an estimated capital value of £109m). 

I enquired as to why this had not been discovered during earlier audits. The internal audit manager stated that the primary concern is that the accounts are correctly classified as exempt from DIRT. The problem of definition - whether a non-resident corporate should be classified as a corporate or non-resident is subsidiary to that.

As part of its affidavit of discovery, the society provided information in respect of internal audit reports to the audit committee and memoranda to the management committee, the key elements of which are set out below.

1989 Review
A report prepared by the internal audit manager in May 1989 highlighted the fact that an internal audit examination of the DIRT position at 31 March 1989 had revealed a potential problem with non-resident accounts. The problem identified was the use of local Irish accommodation addresses for accounts claiming non-resident status. The report stated that 60% of the accounts with Irish addresses were held in 10 of the society’s branches. The internal audit manager estimated the loss of revenue to the Revenue Commissioners as a result at approximately £195,000.

Commenting on that report at the hearing of evidence, the internal audit manager stated that this was the first time that he had looked at DIRT and his initial impression was that something must be wrong when an Irish address appears against a non-resident account. He pointed out that it was an instant reaction to what he considered at the time to be a potential problem. He was not aware of the basis used in making the estimate of the loss of revenue.

The minutes of the management committee meeting held on 13 June 1989 record that the internal auditor "..... was instructed to take a firm stand on DIRT exemption procedures and report back within one month".
The internal audit manager contacted a number of the offices with DIRT exempt accounts having Irish addresses in order to ‘gain some insight as to how the local offices perceived this problem and to gauge any likely reaction to efforts in this direction’.

Most offices contacted by him admitted that they had a number of accounts for which the actual residency status had not been confirmed. All offices had non-resident accounts with Irish addresses and while they would appear "conspicuous" they claimed they were genuine. This in many cases was based on local knowledge.

His memorandum on the issue concluded

‘Some offices are aware of the abuses in this area. They also recognise that there are difficulties in obtaining a foreign address in all cases. Irish addresses will continue to be used in a number of cases as a last resort.
It was decided to follow this up by passing a listing of the accounts claiming exemption back to the offices for clarification of the residency status of the accounts assigned to their office. This was regarded as a local issue, to be handled by the branch and agency offices, as and when contact was made with customers.

1990 Review
An Internal Audit Report to the management committee meeting held on 24 January 1990 highlighted an increase of 1,958 in the number of accounts and £24m in the balances claiming exemption from DIRT at 31 December 1989 compared with the position at 31 March 1989. This represented an increase of approximately 44% in DIRT exempt balances. The largest increases occurred in the Money Desk, Dundalk, Shandon Street, Caherciveen and Mullingar branches. The report stated that further research was essential to highlight any irregularities in the documentation surrounding the number of applications. At the hearing of evidence the internal audit manager stated that this increase corresponded with the society’s launch of Money Desk which mainly deals with corporate and bank funding. 

1991 Review
An internal audit report on the position at 31 March 1991 identified branches and agencies with high levels of DIRT exempt accounts. The society informed me that in line with the internal audit manager’s recommendation, the management committee’s decision was to initiate an investigation of a number of agencies and branches where high levels of DIRT free accounts existed. The Chief Executive stated in evidence to me that the society satisfied itself in regard to the bona fides of the non-resident accounts of those branches and agencies. 

Subsequently all offices were circularised with details of their DIRT exempt balances and asked to indicate their satisfaction as far as could reasonably be determined that all accounts were correctly classified. In cases where the customer had resumed residency in Ireland, the manager was instructed to adjust the DIRT exemption flag on the society’s database. 

In addition, the internal audit department made direct contact with a number of the offices highlighted in the report to remind them of their legal obligations. The following is an extract from the letter of 30 July 1991 which was circulated to branches by the General Manager Treasury & Funding in this regard

"Because account holders may forget to inform the society of a status change, the legislation requires the society to change the DIRT status of an account when "it is in possession of information which can reasonably be taken to indicate that the deposit is, or may be, a relevant deposit" (the interest is being paid to a person who is now living in the State). You are therefore directed to conduct a review of accounts which you believe may no longer be exempt from DIRT. To assist in this review, a list of non-resident accounts will be sent to you by the internal auditor. You will be asked to complete a return indicating your satisfaction that all the remainder accounts are, in your opinion, still non-resident. All other accounts must revert back to being subject to DIRT".
A report from the internal auditor, considered at the management committee meeting on 10 December 1991 stated that replies had been received from 44 of the 163 offices circulated. The remaining offices had indicated that the status of the accounts was being discussed with customers as they attended their offices. Where obvious inconsistencies arose, the accounts were being reclassified as eligible for DIRT.

The internal audit manager stated in evidence to me that that written confirmation would have been received from all offices where DIRT exempt accounts were significant. He stated that confirmation would have been received from other offices at meetings with the manager or by way of telephone contact.

1992 Review
At a management committee meeting on 13 February 1992, the agencies’ management was asked to investigate the handling of non-resident accounts at two agency offices, Castlebar and Sandymount. This investigation was one of the factors contributing ultimately to the closure of one of the agencies in January 1994. The other agency was also investigated, but management was satisfied that its non-resident accounts were legitimate.

1993 Review
The internal audit report to the management committee for the period ended September 1993 noted that all offices had been circulated with detailed listings of the accounts claiming exemption sourced to their offices as at the end of June 1993 and were reminded of the requirements for claiming exemption under the Finance Act 1986. 

A random sample of declaration forms relating to the accounts claiming exemption was taken as at the end of June 1993. Of the 294 accounts selected for testing internal audit were unable to locate 36 declaration forms (12%).

In a briefing document submitted to me by the society it was pointed out that the internal auditor’s work in seeking to locate forms was, of necessity cursory. He requested a copy of the form from the microfilming section for the account being sampled, using the account number, and if the form could not be located immediately, he regarded it as ‘missing’. In many instances, a non-resident declaration would have been available for the customer, under another account number. Alternatively, the form might be in the branch or agency office, or in head office awaiting microfilming.

I enquired at the hearing as to whether documentary compliance extended beyond the existence of the form to its quality of completion. The internal audit manager informed me that their main concern was with the presence of the form and whether the signature correlated closely with that of the applicant’s signature together with checking that the address on the declaration was a foreign address. 

1994 Review
The internal auditor’s report to the audit committee dated 11 February 1994 included reference to a reduction of £13m in DIRT exempt balances during 1993 and to the fact that supporting declarations were not available for 12% of the accounts sampled. 

In September 1994 the internal auditor wrote to all offices, enclosing a listing of their DIRT exempt accounts and asking them to satisfy themselves that the accounts listed continued to qualify for exemption. The letter also pointed out that there was an onus on the customer to inform the society if they resume residency in the State and an onus on the society to change the DIRT status on an account when ‘.....it is in possession of information which can reasonably be taken to indicate that the deposit is or may be a relevant deposit’.
1995 Review
In July 1995 the internal auditor again wrote to all offices enclosing a listing of their DIRT exempt accounts and asking them to satisfy themselves that the accounts listed continued to qualify for exemption.

The society stated that the approach adopted was based on the understanding that the local office manager was likely to be more aware of the local circumstances of his customers than a staff member carrying out a centralised desk based review. 

Outcome of Reviews 1989 - 1995
No centralised information was maintained or is currently maintained as to the number or value of accounts which were amended arising from these review processes. Where accounts were amended following receipt of information which could reasonably be taken to indicate residency, interest accrued on these accounts from the last time interest was credited automatically became subject to the prevailing rate of DIRT at the time.

1996 and 1997 Position
The society informed me that no specific compliance work on non-resident accounts was undertaken in 1996 or 1997 apart from an examination of non-resident/no correspondence accounts for possible accounts in aliases, arising from an incident involving accounts with alias names in 1997 (but not involving DIRT exempt status).

I was informed at the hearing of evidence that the reduced audit work in the area of non-resident accounts in 1996 and 1997 was due to the greater assurances received in relation to the status of the customer following the introduction of the Criminal Justice Act 1994.

1998 Reviews
A memorandum from the funding products manager to the management committee dated 13 March 1998 noted that the internal auditor had commenced a review of non-resident DIRT accounts and set out the main findings which were as follows

114 non-resident accounts (balances £1.7m) with Irish addresses and regular transactions through the network were noted. The memorandum stated that these might be explained by the customers or the office staff failing to adjust the DIRT flag on their return from abroad

674 non-resident accounts (balances £4.4m) with foreign addresses and regular withdrawals through the network were also noted. The memorandum stated that these might indicate that customers had failed to change their addresses on returning from abroad

a test on the availability of DIRT exemption forms had revealed that 17% of forms were not available.

The memorandum recommended the sending of a letter to all offices together with listings of

non-resident accounts with Irish addresses which have at least one transaction in 1997

all accounts sourced to the office which are currently flagged as non-resident 

and requesting that the accounts be reviewed and the status amended where necessary.

In an internal audit report to the audit committee dated 17 August 1998 it was stated that during March 1998 internal audit had examined non-resident accounts as follows

offices with the highest numbers of non-resident accounts as at December 1997 were asked to satisfy themselves that accounts designated within their offices were correct

recent account transactions were examined to ensure that account activity was not in conflict with non-residential status. Approximately 900 accounts with capital balances of £7m were identified as having regular transactions through EBS offices. Listings were supplied to these offices who were asked to satisfy themselves that accounts were correctly stated - otherwise they were instructed to make the accounts subject to DIRT.

The EBS received notification in September 1998 from the Revenue Commissioners that they intended carrying out an examination of non-resident declaration forms at the Grafton Street and Maynooth offices. In advance of that examination, the society conducted its own examination of declarations relating to those particular branches. Having conducted this exercise, the results were forwarded to the management committee in a memorandum dated 9 October 1998, details of which are set out hereunder

Grafton Street No. £
Accounts sourced as non-resident 229 1,747,147
Non-resident forms found 208 1,720,693
Missing forms 21 26,454
Percentage non-resident forms missing 9%

It was noted that three of the missing forms related to accounts with Dublin registered addresses while correspondence and documentary evidence of the customer’s foreign residence was available in two further cases.

The memorandum commented that while 9% of the forms could not be located, it was felt that the accounts were genuine non-resident accounts, particularly those opened after the introduction of the money laundering legislation (Criminal Justice Act, 1994) when addresses would have had to be verified. It was also noted that there appeared to have been an administrative failure in the Grafton Street branch from 1997 onwards where forms may not have been obtained for all non-resident accounts.

Maynooth No £
Accounts sourced as non-resident 22 122,616
Non-resident declaration forms found 19 121,939
Missing non-resident declaration forms 3 676
Percentage non-resident forms missing: 14%
All accounts were found to have registered addresses in the UK. 

In September 1998, lists of all 22,900 non-resident accounts were sent to branches and they were asked to confirm their non-residency status. Transaction levels in 1997 were noted on these lists and branches were asked to pay particular attention to accounts with high transaction levels. As a result of this exercise, 187 accounts with a capital balance of approximately £1.5m were reclassified as resident.

The society carried out a search for declaration forms in relation to the 22,900 accounts with non-resident status. The initial search suggested that 4,079 forms (18%) were missing. Further examination of the accounts showed that 246 were actually Credit Union accounts (correctly flagged as gross accounts, but incorrectly flagged as non-resident), while forms were actually available in respect of 1,052 accounts, but under a different account number. This suggested an actual level of missing forms of 2,781 (12%). 

In December 1998, letters were sent to 2,019 customers where forms were not found (the other 762 were ‘no correspondence’). A follow up letter was sent in March 1999 to those who had not replied to the December 1998 letter. 

The result of the December 1998 and March 1999 letters was that 1,533 confirmed their non-residency status and supplied duplicate non-resident declarations. 114 (capital balance £630,000) replied to say that they were resident, and their accounts were reclassified accordingly. No response was received from the other 372 (capital balance £2.6m). The society stated that it intended to make a final attempt to locate forms for these accounts and, if no form could be found, to reclassify them as resident before the end of June 1999.

In April 1999, lists covering 436 high transaction accounts (defined as more than 5 withdrawals or 2 lodgments in 1998) were sent to the relevant branches, and managers were asked to confirm non-resident status. As a result of this circularisation, 92 of these accounts (capital balance £200,000) were reclassified as resident. The society stated that branches continue to confirm positions with customers as the opportunity arises.

In April 1999 also, a list of 961 ‘no correspondence’ non-resident accounts was sent to branches and managers were asked to confirm (by way of local knowledge) that the account status was correct. Arising from this, 47 accounts (capital balance £35,000) were reclassified as resident.

In summary, between September 1998 and April 1999, 440 accounts were reclassified from non-resident to resident status. The total capital balance involved in the reclassified accounts was £2.365m. The average balance per account reclassified was £5,375.

DIRT Arrears
I enquired at the hearing as to whether any attempt was ever made to calculate arrears of DIRT on accounts reclassified. The internal audit manager stated that accounts would have been reclassified as soon as the society became aware of the change in status whether as a result of their own direct action in identifying those particular accounts, or where a customer advised them of their change in status. He did not consider that DIRT would have been due in that situation. 

I enquired from the Chief Executive as to whether the EBS had a policy in regard to the calculation and payment of arrears of DIRT where accounts are reclassified from DIRT exempt to DIRT paying. The Chief Executive stated that the policy of the EBS would have been that where they became aware that a customer was no longer complying, the reclassification would happen without delay. He believes that this represented full compliance with the legislation

Periodic audit and management reviews focused on accounts with Irish addresses which the society believes maintained reasonable pressure on its offices to ensure that non-resident accounts were genuine, or if not to have them reclassified. The society confirmed that audit reports did indicate a high percentage (12%) of missing non-resident declaration forms but the society feels that this figure greatly exaggerated the true position. No account was taken of forms still in offices, forms in transit, forms misfiled, mislaid, lost or of multiple accounts relating to a single form. 

Overall the society acknowledges errors in its administration of the DIRT tax but equally believes that its non-resident accounts are genuine and that no material amount has been lost to the Revenue Commissioners arising from administrative error. It states that some level of inadequate documentation and administration is inevitable, even in a system which is effective and well administered.

Other Administrative Reviews
The Chief Executive confirmed that a due diligence exercise had been carried out prior to the acquisition of Midland and Western Building Society and the Norwich Irish Building Society but no issues arose in relation to DIRT.

External Review
Central Bank Review
The society informed me that no matters were raised in regard to its administration of non-resident accounts by the Central Bank of Ireland. 

External Audit Review
The issue of missing non-resident declaration forms was raised by the external auditors following the 1990 and 1991 audits. They signalled the exposure of the society through not being able to trace declaration forms. The internal audit manager pointed out that these references were in relation to retrieving the documentation rather than the documents not existing. 

Recent Action
The society stated that a verification project is currently underway in the EBS involving a review of non-resident accounts prioritised by balance, where any of the following conditions apply

declaration form cannot be found

‘no correspondence status’ on accounts

high transactions on accounts (more than 5 withdrawals or 2 lodgments in 1998)

Irish addresses on accounts 

accounts reclassified during the period 1992 to 1998

This project is expected to involve verifying the correctness of the status of approximately 2,000 accounts with capital balances totalling some £15m.

Administration of the Taxes Acts
Revenue Inspection of Declarations
An examination of non-resident declarations for the society’s Grafton Street and Maynooth offices took place in October 1998. As reported above, the position as indicated by the society’s own examination which was carried out immediately prior to the Revenue inspection was 

	Branch
	No. of Non-Resident Accounts
	Declarations Available
	Declarations

Missing

	Grafton Street
	229
	208
	21

	Maynooth
	22
	19
	3

	
	
	
	


The society stated that they were satisfied that in 10 of the 24 cases where declarations were missing, the customers were eligible for non-resident status. It appears that Revenue queried approximately 45 declarations. 

Investigation Branch Enquiries
Prior to the inspection of declarations in October 1998, no matters came to the attention of the Investigation Branch of Revenue which would have necessitated contact with EBS Building Society.

Interest Reporting
Returns under Section 891 of the Taxes Consolidation Act 1997 have only recently been made to the Revenue Commissioners for the years 1996-97 and 1997-98 due to an oversight on the part of the society.

Result of Work Performed by the Appointed Auditor
The Auditor reviewed a sample of records for the society as a whole together with a specific sample of records in respect of the Monaghan branch. The following are the results of the review

	Tax Exemption

	Documentary Compliance - Declaration of Non-Residents (Form 37)

	Sample
	580

	No Declaration held
	10

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	55

57

62

	Total Declaration Exceptions
	184

	Percentage Exception
	32%

	Authenticity Risk Profile - Non-Residents

	Sample
	580

	Risk Indicator
	

	Irish Address
	17

	PO Box or ‘Care of’ Address
	31

	Hold Mail
	69

	Transaction Profile
	0

	Accounts with Liens
	1

	Other
	0

	Total accounts with Risk Indicators
	118

	Percentage Exceptions
	20%

	Accounts also with documentary exceptions
	52

	Accounts where the institution believes it holds appropriate evidence of non-residence
	5
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	Account Type
	Exempt
	SSA

	Sample
	43
	15

	No Declaration
	1
	0

	Declaration Exceptions
	21
	0

	Total Exceptions
	22
	0

	Percentage Exceptions
	51%
	0%

	Interest Reporting Exemption
	

	Documentary Exemption (Form F)
	

	Sample
	194

	No Form
	194

	Percentage Exception
	100%


Chapter 14 : First Active plc
Background
First Active plc was formerly the First National Building Society prior to its conversion to plc status in September 1998. It acquired Irish Life Building Society in 1993. The company is now a bank. It has 72 branches and 90 agencies.

Non-Resident Deposit Levels
First Active’s share of the non-resident deposit market as at 30 November 1998 was 2.3%.

The value of its non-resident book varied between £11m and £237m during the period 1986-98.

Key statistics in relation to non-resident accounts are as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998
	24,406
	11.2%

	1997
	26,181
	13.5%

	1996
	20,126
	12.9%


a Information supplied by the bank
b Calculated using Central Bank data
Staff Instructions and Procedures
The bank has written procedures in relation to the opening of non-resident accounts and address verification requirements. The levels of authority required for opening resident and non-resident accounts have always been the same with all relevant staff having authority to open such accounts.

Prior to the introduction of the Criminal Justice Act 1994, First Active would generally have satisfied itself as to the residential status of a customer by ensuring that the non-resident form was fully completed. In addition, on a number of occasions, branch managers received computer printouts of the non-resident customers attached to their branches and were requested to satisfy themselves in respect of the residential status of such customers.

The Criminal Justice Act 1994 imposed requirements on credit institutions in relation to personal identification and address verification. Since coming into force in 1995 compliance with its provisions allows the bank to satisfy itself in relation to the residential status of customers for tax purposes.

On a number of occasions circulars/memoranda were issued to branch and agency managers reminding them of the requirements of the relevant legislation in relation to non-resident accounts and the possible personal consequences of operating non-resident accounts for residents.

The bank stated that while it has experienced some isolated breaches of procedures over the years, it is satisfied that procedures have been applied to a high standard throughout the period under review.

First Active has always adopted a centralised approach to the filing of non-resident declaration forms.

From 1986 to April 1994 individual non-resident declaration forms were forwarded on a daily basis to Head Office where they were checked and microfilmed.
From May 1994 to October 1998 non-resident declaration forms were forwarded to Head Office, on a monthly basis, as part of a branch return and were microfilmed with other branch documentation.
In November 1998, it was decided that branches should separate certain key documents including non-resident declaration forms from their other returns and forward them, on a daily basis, to Head Office. The change in approach was put in place as a result of difficulties encountered in the retrieval of forms when needed.
A number of control reports are used by the bank to monitor non-resident accounts. These include reports which 
detail cases where any non-resident account has a joint holder added with a resident address
set out accounts where the address has been changed
indicate changes in coding including those of codes which are indicative of residency status.
These reports are reviewed and the implications for DIRT status of the deposit is taken into account. A further set of monthly reports provide details of
new accounts
inconsistencies in coding including that between residence and other codes.
The bank did not seek a Form F during the period 1986 to 1993 and neither did it seek affidavits in order to satisfy itself about the authenticity of any claim for non-residence or in any case where a resident was opening a non-resident account for the beneficial ownership of a non-resident.
Internal Management Review
Internal Audit
Branch and agency audits are conducted on an ongoing basis by the bank’s Audit Department. The Assistant General Manager, Internal Audit advised me that between 50 - 60% of branches would be audited in any one year.

Non-resident accounts were not looked at in isolation but formed one part of a branch audit programme. Branch audit programmes were reviewed typically every 12-18 months. While auditing practices had evolved over the years the approach had always been to audit compliance with the bank’s internal procedures in relation to non-resident accounts. 

There does not appear to have been any significant review of non-resident accounts by Internal Audit in the years 1986 to 1990. This appears to be attributable to the fact that the total funds in non-resident accounts during that period was relatively low. The Assistant General Manager Internal Audit stated that he would regard the year 1991 as being something of a watershed with regard to the review of non-resident accounts. Around that time three significant instances came to light of irregularities with non-resident accounts. Two of the instances involved staff members and the third involved an agent of the bank.

The first instance came to the attention of the internal audit manager in June 1991 and involved a branch manager operating a non-resident account on his own behalf. A final written warning was issued to the branch manager in question as his actions were deemed to constitute gross mis-conduct. The amount of interest paid gross on this account between 1988 and the date the account was closed in June 1991 was £2,522. The branch manager has since left the bank.

The second incident concerned a cashier who signed a non-resident declaration form on behalf of a blood relative who the bank believes was genuinely non-resident. The amount of interest paid gross on this account in the period 1989 - 1990 was £84. The account was closed in December 1990.

The third instance involved an agent signing account opening and non-resident declaration forms on behalf of customers. From the bank’s record of the conversation held with the agent in April 1991, it would appear that the agent admitted to having signed at least three non-resident declaration forms. No disciplinary action appears to have been taken against the agent concerned. 

From my review of reports it appears that the emphasis of internal audit between 1991 and 1994 was on 

the level of activity on non-resident accounts

the number of customers attached to the relevant branch or agency having addresses care of the branch or ‘no correspondence’ flags on their accounts.

Documentary compliance was not considered to be of major concern due to the centralised approach adopted to the control of the declaration forms. The bank did not maintain customer files at branch level so examinations were not carried out for consistency of claimed residential status with other documentation or correspondence. 

The approach adopted by internal audit was to take a printout of the active non-resident accounts to the branch being visited and discuss particularly high activity level accounts with the branch manager. The printout was left with the manager in order to satisfy himself that the accounts were genuine non-resident accounts with an instruction to amend the tax status of the account where appropriate. There was no follow up to this exercise by internal audit. It was left up to the branch manager to regularise the account.

I was informed that in determining its audit approach internal audit was mindful of the strongly worded memoranda being issued by management to branches in relation to non-resident accounts and the consequent low risk of bogus non-resident accounts given the perceived compliant culture in the organisation.

The Assistant General Manager, Internal Audit stated that their overall assessment of the likelihood of bogus non-resident accounts dropped considerably around 1993-94 due to their assessment of the likely effect of a tax amnesty in 1993 combined with the introduction of a 1% reduction in the interest rate on non-resident accounts and the introduction of Special Savings Accounts (SSAs).

After 1994, branch and agency managers were required to confirm to internal audit that non-resident declaration forms had been obtained in respect of all new non-resident accounts opened.

The bank’s current audit procedures include provisions to obtain confirmations from branch managers in respect of their branch and its related agencies to the effect that properly completed declaration forms have been completed in respect of non-resident accounts and SSAs.

In addition a sample of non-resident accounts is checked against the bank’s records of new account application forms and non-resident declaration forms.

The following table summarises the coverage of non-resident accounts by internal audit during the period covered by my investigation

	Years
	Audit of Non-Resident Accounts

	1986 - 1990
	No

	1991 - 1994 
	Yes

	1995 - 1997
	No

	1998 
	Yes


Other Areas of Internal Audit Coverage 

Special Savings Accounts (SSAs) were looked at for the presence and quality of completion of the declaration form. The Assistant General Manager, Internal Audit in evidence stated that particular attention would have been paid to these type of accounts in the years directly after the introduction of SSAs but as the rates of DIRT on these accounts moved from 10% to 15% and subsequently 20%, the perceived risk and audit coverage decreased. The audit papers revealed that, in 1993, SSA declarations were incorrectly completed in 36% of branches audited.

Accounts of Corporates, Pension Funds and Charities have not been audited on a regular basis by the Internal Audit Department. Some work has been carried out on them by their external tax advisers.

Internal Audit Findings
The following details in relation to non-resident accounts have been extracted from audit reports in the early 1990s.

In 1991, 19% of non-resident accounts in the Bray branch were noted as active while in 1993 branch audits revealed 20 active non-resident accounts in Tralee and 15 in Hollyhill.

In 1992, the audit of the Bray branch noted 92 accounts which were designated ‘care of branch’ or ‘No Correspondence’ while 147 accounts at the Grafton Street branch had similar designations.

In 1993, an audit of non-resident accounts attached to the Monaghan, Mullingar and Letterkenny agencies revealed 23 accounts opened using a non-resident address on the declaration form and a resident address on the account, usually ‘care of the agency’. 

I enquired as to whether these findings were indicative of a problem with bogus non-resident accounts at the time. The bank informed me that despite the fact that there may have been higher percentage levels of active non-resident accounts in one branch or agency compared to another, they certainly did not take the view that they had a particular problem in any branch or agency as a result of those audits. 

Administrative Issues Arising
While First Active has experienced minor abuses of its procedures it has no reason to believe that such abuse was widespread. In addition to the instances referred to earlier which occurred in the period 1990-91 involving two members of staff and an agent, the bank supplied the following details of minor abuses

In 1994-95 a review was conducted into information supplied to the Office of the Inspector of Taxes in one of the bank’s third party returns. The additional DIRT due to the Revenue Commissioners as a result of this review was £733.

Concerns arose in December 1997 in relation to the authenticity of a non-resident account. The details were reported under the Money Laundering requirements. No further action is currently being taken in case the individual in question is tipped off before Garda investigations are complete.

Recent Action
A special review into non-resident accounts was carried out by internal audit in early 1998. Two events seem to have triggered this review

the general publicity attaching to the whole non-resident account area 

a letter from the Revenue Commissioners stating that they intended to conduct a number of audits on the declaration forms. 

Internal Audit reviewed a sample of 61 non-resident accounts opened in five branches during 1997. This exercise revealed that 24 declarations of non-residence were missing (39%). This review also looked at transactional patterns on 31 of the non-resident accounts. With one exception, the transaction pattern on those accounts was found to be consistent with the non-resident status.

As a result of the high level of documentary non-compliance revealed in the exercise, it was decided to carry out an extensive trawl of the declaration forms for evidence of mis-filing in relation to the 24 accounts for which declaration forms could not be located at the date of the audit. The following table indicates the result of that exercise

	Status
	Number

	Original declaration forms located
	12

	New declaration forms obtained
	6

	Accounts reclassified
	3

	Accounts now closed
	2

	Errors (funds transferred to wrong account)
	1

	Total
	24


The Managing Director has advised me by way of affidavit that the above review of non-resident declarations carried out by First Active adopted a judgmental, non-mathematical sampling approach from which there is no mathematical or sustainable basis for extrapolation. He has further advised me that the conclusions which can be drawn from the work carried out can only be derived from what was actually done i.e. a limited review. He states that an internal audit report of February 1998 and subsequent internal memoranda reflect the justifiable concern that the complexities of the retrieval process for declarations could pose difficulties for First Active in evidencing its compliance with DIRT obligations. 

He went on to say that since that date First Active has taken substantive steps to address this data retrieval issue by generating hard copy evidence of non-resident declaration forms. This was an extensive exercise over a period of several months and he estimates that the cost involved to First Active was somewhere in the region of £300,000. This process did not involve the seeking of new forms from customers but rather concentrated on the retrieval of existing forms and has led to a much improved retrieval system.

External Review
The bank informed me that to the best of its knowledge no issues have been raised in relation to non-resident accounts by either its external auditors or by the Central Bank of Ireland.

Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue have inspected declarations on two occasions.

In October 1998 an examination was conducted of non-resident declarations held in the bank’s Athlone branch. The bank is currently in the process of preparing answers to final queries raised as a result of that examination. 

In February 1999, Revenue requested 100 declarations for examination from the bank’s Grafton Street branch. 85 declarations were available for inspection and queries were raised in relation to 8 accounts. Of the 15 accounts for which declarations were not available at the time of the audit, 4 related to DIRT free charities which had been incorrectly classified as non-resident while 2 related to DIRT free Corporates. Others were either incorrectly classified or the declaration could not be located.

Investigation Branch Enquiries

Prior to the inspection of declarations in October 1998, no matters came to the attention of the Investigation Branch of Revenue which would have necessitated contact with First Active plc. 

Interest Reporting
I also noted during my examination that returns of interest paid gross as required by Section 891 of the Taxes Consolidation Act 1997 had not been made to the Revenue Commissioners for the years 1995-96, 1996-97 and 1997-98. 

Liability Estimation
Following the specific limited review carried out by internal audit in early 1998 which revealed an initial documentary non-compliance rate of 39%, the bank estimated its potential liability to DIRT at £1.7m for the period 1994 to 1998. However this calculation was carried out in advance of the establishment by First Active of a project to improve its filing and retrieval systems in respect of non-resident declaration forms. The bank has pointed out that this project has reduced the number of missing declaration forms and it does not now believe that its original estimate of £1.7m approximates to the potential DIRT liability at this stage, although no revised estimates have been prepared by them.

Exceptional Items
Statistics provided by the bank in relation to numbers of non-resident accounts revealed an unusually large upsurge in account closures in 1993 and 1994. Account closures within First Active have generally averaged 1,000 - 1,500 per year. In 1993, the number of non-resident account closures amounted to 2,950 and in 1994 the figure was 1,947. I sought an explanation in the course of hearing evidence and the bank replied by way of affidavit that it had no actual knowledge of the reasons to which it could depose. 

Result of Work Performed by the Appointed Auditor
The Auditor reviewed branches of the bank in respect of Achill, Grafton St., Dublin and Monaghan. The following are the results of the review

	Tax Exemption

	Documentary Compliance - Non-residents (Form 37)

	Sample
	480

	No Declaration held
	20

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	19

58

42

	Total Declaration Exceptions
	139

	Percentage Exception
	29%

	Authenticity Risk Profile - Non-residents

	Sample
	480

	Risk Indicator
	

	Irish Address
	8

	PO Box or ‘Care of’ Address
	7

	Hold Mail
	0

	Transaction Profile
	0

	Accounts with Liens
	0

	Other
	0

	Total accounts with Risk Indicators
	15

	Percentage Exceptions
	3% 

	
	

	Accounts also with documentary exceptions
	11

	Accounts where the bank believes it holds appropriate evidence of non-residence
	0
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	Account Type
	Exempt
	SSA

	Sample
	13
	12

	No Declaration
	2
	0

	Declaration Exceptions
	5
	1

	Total Exceptions
	7
	1

	Percentage Exceptions
	54%
	8%


	Interest Reporting Exemption
	

	Documentary Compliance(Form F)
	

	Sample
	219

	No Form
	219

	Percentage Exception
	100%


Chapter 15 : Irish Nationwide Building Society
Background
The society which was established in 1873 currently operates through 48 branches and 85 agencies. During the period under review it acquired the Irish Mutual Building Society in 1989 and the Metropolitan Building Society in 1991.

Non-Resident Deposit Levels
The society's share of the non-resident deposit market as at 30 November 1998 was 1.46%.

The value of its non-resident book varied between ,8m and ,132m during the period 1986-98.

Key statistics in relation to non-resident accounts were as follows

	Year
	Number of Non-Resident
Accountsa
	Percentage of Deposit 
Book by Valueb

	1998

1997

1996
	11,200

10,800

8,800
	13.3%

12.1%

14.6%


a Information supplied by the society
b Calculated using Central Bank data.
Staff Instructions and Procedures

Investors wishing to open a non-resident account are required to complete a non-resident declaration. The declaration is forwarded to the society=s head office and a copy is retained at branch level.

The society has detailed account opening instructions including the requirement to identify the prospective customer and to complete a non-resident declaration.

Identification procedures which extend to all account holders provide for face-to-face contact and the use of identification documents from a reputable source including passports. In addition there is a requirement to record the reference numbers of the identification on the reverse of the account application card and to separately identify the address supplied.

In the case of non-resident accounts opened by post, the society stated it is not feasible for the customer to visit a branch. Arrangements are made in this instance for photostat copies of a passport/drivers licence and utility bill to be forwarded along with the account application cards. In the event of any suspicion arising as to the validity of the copies, a reference is then sought from a reputable credit or financial institution in the applicant's country of residence.

I was informed in oral evidence by the Managing Director of the society that procedures in relation to non-resident accounts were in place from the inception of DIRT and that staff are reminded of the procedures at management reviews, training courses and following any relevant findings from internal audit. 

He also informed me that it is the society=s procedure that an account should not be designated DIRT exempt until the declaration had been received.

The bank did not seek a Form F during the period 1986 to 1993 and neither did it seek an affidavit in order to satisfy itself about the authenticity of any claim for non-residence or in any case where a resident was opening a non-resident account for the beneficial ownership of a non-resident.

Internal Management Review
Internal Audit
Extent and Frequency
There was no internal audit function within the society until 1991. The first documented internal audit examination of non-resident accounts was in 1993. I was informed by the Managing Director of the society that prior to the establishment of the internal audit function non-resident declarations were examined by head office staff following the opening of each account. There would also have been some visits by head office staff to branches but this was not as formalised as the internal audit process. 

During the period 1993-97 a branch internal audit included an examination of a sample of approximately 20 non-resident accounts which had been opened within the previous 12 months. As a result non-resident accounts opened prior to 1992 would not have been reviewed in this period unless they had a high frequency of transactions at the time a special examination of non-resident accounts was undertaken in 1993-94. The primary focus of the audit in relation to non-resident accounts was on whether the declaration existed. I noted from my review of internal audit reports in this period that, in general, no reference was made to the standard of completion of the declarations. 

The current practice is that four branches are audited every three months with a sample of 35 non-resident accounts opened within the previous 12 months examined so as to ensure that non-resident declaration forms are in place and completed accurately. The sample size of 35 was introduced in mid-1998. 

Since late 1998 all high activity non-resident accounts are also routinely reviewed and explanations obtained as to the reason why such activity is occurring.

I was informed by the society that while no changes have been made to instructions, procedures or policies as a result of recommendations made by internal audit, a stronger emphasis has been placed on the issue of non-resident accounts with sample sizes increasing when performing routine branch audit visits.

In relation to Special Savings Accounts I was informed by the Head of Internal Audit that the focus of internal audit is on the actual existence and completeness of the declaration and not on the other provisions such as the minimum notice required for withdrawals. 

Internal Audit Results
I obtained and reviewed a copy of all internal audit reports undertaken in the period 1993-1998 which referred to non-resident accounts. The results of this review for the period 1994-1998 is outlined in the following table.

According to the society the result of reviews carried out by external audit was that on average a small percentage (3%) of non-resident declarations were missing. 

I asked the internal auditor for an explanation of the difference between the 3% deficiency rate noted by external audit and the 17% deficiency rate as calculated by me following my review of the internal audit reports. In response I was informed that the major reason for the deficiencies mentioned in the internal reports was poor filing systems in branches. Cases where the declarations did not exist or where they found that accounts needed to be reclassified did arise occasionally and would have been dealt with appropriately. She informed me that the 3% referred to was a figure calculated by the external auditors which took account of the results of the follow up work undertaken by the branch after the issuing of the internal audit recommendations. Certain other cases were disposed of by being redesignated resident where a non-resident account holder had returned to Ireland.

Where accounts were redesignated, the DIRT payable relating to the relevant year of assessment would be adjusted. There were no additional DIRT payments.

I was informed in oral evidence by the Managing Director that the society does not have any statistics on accounts which were redesignated resident from non-resident during the period under review. 

I noted during my review of internal audit reports that there was no reference to the audit of agencies. Agents have introduced almost 2,000 of the non-resident accounts held by the society. I was informed in oral evidence by the Head of Internal Audit that the agents of the society are subject to audit by internal audit but in practice agents were seldom audited until recently. She informed me that reliance was placed on the branch managers who would visit the agents allocated to them. She also informed me that at present any audit of an agent would only cover the existence and completeness of the non-resident declarations. Due to the nature of the computer system in operation internal audit are unable to audit high activity accounts introduced by agents. I was also informed by the Managing Director that no major problems in relation to non-resident accounts introduced by agents have arisen. 

Reporting and Audit Follow-Up
In oral evidence I was informed that the Board of Directors also serves as the Audit Committee. Every member of the Board receives a full copy of each internal audit report. The Head of Internal Audit does not attend the Board meetings when internal audit reports are being discussed. 

There has been no reference to non-resident accounts in the minutes of the Board. I was informed in oral evidence by the Managing Director of the society that the issue was discussed on occasions at Board level but that it would not have been a significant matter culminating in a specific decision by the Board and was therefore not recorded in the minutes. 

Other Investigations and Reviews
In 1993 internal audit conducted a special examination of non-resident accounts for validity by measuring activity on accounts and querying whether accounts with frequent activity were genuine non-residents. 

The then Head of Internal Audit noted 610 non-resident accounts which were transacting more frequently than once a month. On that basis he formed an initial belief that a large number of non-resident accounts in the society were not genuine. In early 1994 he requested a sample of branches to confirm in writing that these high activity non-resident account holders were genuine, and if not, the accounts were to be converted to resident status. 

I noted from my review of documentation received from the society that 24 branches which accounted for approximately 100 accounts responded to the internal audit request. The former Head of Internal Audit informed me that when he received the responses from these branches, which were very positive, he was satisfied that the society did not have a problem with bogus non-resident accounts and he did not seek explanations from the remaining branches or from any agents.

In the course of this examination branch managers were also informed that it was a breach of society policy to open a non-resident account where the investor was known to be resident and to allow an account to continue as non-resident where the investor had returned to live in the State.

The society informed me that the outcome of this investigation was satisfactory, with most branch managers providing adequate explanations for activity on the non-resident accounts. However, there were a number of instances where responses were not obtained or where account holders were redesignated resident.

External Review
Central Bank Review
The society confirmed that no matters were raised in regard to its administration of non-resident accounts by the Central Bank of Ireland. 

External Audit Review
The issue of non-resident accounts was raised on two occasions by the society's external auditors

In relation to the year ended 31 December 1995 the auditors stated that based on testing carried out by the internal auditor and subsequent follow up by the external auditor, it was identified that on average 3% of special savings and non-resident declaration forms were missing. The report noted that if a form was not signed then the account was not a SSA or non-resident account and full liability to DIRT arose and was payable by the society. Management's response was that a thorough review was carried out on SSAs and non-resident declaration forms. Missing forms were located. They had been held in branches or mis-filed.

In relation to the year ended 31 December 1996 the auditors stated that based on a sample test performed at interim audit stage all declarations for SSAs were on file. All declarations for non-residents were on file except one, but this account had been closed during the year. 

Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue inspected non-resident declarations in respect of the society=s branch at Lower O'Connell Street. The results were as follows

	Date of Inspection
	Sample
	Declarations Missing
	Queries Raised

	June 1998
	105
	0
	26


Three issues arose following the Revenue examination

There were 25 declarations (from the 100 actually dated) dating back to the period 1986-1989 inclusive. The society was satisfied that these accounts were genuine. The Revenue officials did note that their age supported the case for having a reviewing procedure at regular intervals rather than the present system of waiting to be told of a change of residence by the individual depositor.

In a letter dated 19 August 1998 to the society, Revenue stated that the unsatisfactory standard of completion of declarations need to be addressed immediately. Revenue referred to 23 declarations (22% of the total examined) for individuals which had at least one deficiency and suggested that the society should arrange for the completion of new declarations in each case. Revenue also stated that if the same percentage of deficient declarations applied in other branches then a more radical exercise was required by the society. In September 1998 the society replied to Revenue stating that they were arranging for the completion of new declarations in the case of the 23 deficient declarations and were working on reviewing and improving the standard of completion of declarations in all branches.

Revenue also stated in its follow up letter of 19 August 1998 that it would be raising queries in relation to the internal audit procedures in place in the society and the role of agents acting for the society. 

Investigation Branch Enquiries
Prior to the inspection of declarations in 1998 no matters came to the attention of the Investigation Branch of Revenue which would have necessitated contact with the society.

Interest Reporting
The society's returns under Section 891 were filed in all cases.

Result of Work Performed by the Appointed Auditor
The auditor reviewed branches of the society at Ennis, Grand Parade and Waterford and in addition carried out a central review. The following are the results of the review

	Tax Exemption

	Documentary Compliance - Declaration of Non-Residents (Form 37)

	Sample
	757

	No Declaration held
	6

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	64

39

85

	Total Declaration Exceptions
	194

	Percentage Exception
	26%

	Authenticity Risk Profile - Non-Residents

	Sample
	840

	Risk Indicator
	

	Irish Address
	26

	PO Box or "Care of" Address
	44

	Hold Mail
	0

	Transaction Profile
	16

	Accounts with Liens
	0

	Other
	49

	Total accounts with Risk Indicators
	135

	Percentage Exceptions
	16%

	Accounts also with documentary exceptions
	55

	Accounts where the institution believes it holds appropriate evidence of non-residence
	44

	
	

	
	

	
	

	Documentary Compliance - other Exempt Accounts and SSAs

	Account Type
	Exempt
	SSA

	Sample
	40
	39

	No Declaration
	6
	1

	Declaration Exceptions
	1
	5

	Total Exceptions
	7
	6

	Percentage Exceptions
	18%
	15%


	Interest Reporting Exemption
	

	Documentary Exemption (Form F)
	

	Sample
	201

	No Form
	201

	Percentage Exceptions
	100%


Chapter 16 : TSB Bank
Background
TSB Bank was formed in 1992 upon the amalgamation of Cork and Limerick Savings Bank and Trustee Savings Bank Dublin. 

The Cork and Limerick Savings Bank was the result of a merger of the Cork Savings Bank and the Limerick Savings Bank in 1986 and Trustee Savings Bank Dublin was the result of the merging of TSB Dublin and TSB Waterford in 1988.

TSB Bank currently has 80 branches.

Non-Resident Deposit Levels
TSB Bank's share of the non-resident market as at 30 November 1998 was 1.33%.

The value of its non-resident book varied between £92m and £120m during the period 1986-98.

Key statistics in relation to non-resident accounts are as follows

	Year
	Number of Non-Resident Accountsa
	Percentage of Deposit Book by Valueb

	1998
	14,295
	7.81%

	1997
	15,827
	7.36%

	1996
	15,939
	9.29%


a Information supplied by the bank
b Calculated using Central Bank Data.
Staff Instructions and Procedures
The bank has not issued specific instructions to staff to verify the residential status of the beneficial owner of the interest on non-resident accounts. However the bank's procedures did place an obligation on staff to be satisfied that the residential requirements were being complied with. TSB Bank has always followed good banking practice when opening accounts i.e. "Know Your Customer" and it pointed out that under the Criminal Justice Act 1994, the bank is under a legal obligation to take reasonable measures to identify customers with whom it proposes to do business and has issued specific instructions in this regard. These measures apply equally to all customers, whether resident or non-resident.

The bank asserts that its good banking practice, which has been observed over the years, is corroborated by the lack of any detected abuse of non-resident status.

The procedures issued to staff have always stated that interest may only be paid gross where the customer has completed a form of declaration as approved by the Revenue Commissioners and then only where the person or all of the persons beneficially entitled to the interest are resident outside of the State.

It is the bank's view that its personnel would not accept a declaration they knew to be invalid, as to do so would render them liable to dismissal from its service and guilty of a criminal offence. 

TSB Bank have written procedures in place in relation to the opening of Special Savings Accounts. TSB Bank also have a small number of company accounts and some small charity accounts. It is standard practice that the required declarations are obtained.

In general, TSB Bank did not call for affidavits as a means of satisfying themselves in regard to non-resident status claimed by depositors. It is apparent from the information supplied that Forms F were obtained by the bank during the period.

Internal Management Review
Internal Audit
The internal audit function in TSB Bank has evolved over time. In 1986 the then constituent banks each had their own internal audit function. However, in respect of Limerick Savings Bank and TSB Waterford this was essentially a one-person operation. In respect of both TSB Dublin and Cork Savings Bank the audit function would have had relatively small numbers (three to four individuals).

Following the mergers of TSB Dublin with TSB Waterford and the Cork Savings Bank with the Limerick Savings Bank the following broad work programmes were in place from 1989 onwards.

TSB Dublin
Audit reviews were conducted in three main areas, branches (administrative reviews and credit operations), departments and the bank's computer system.

A branch could receive a full audit, a branch administration review or a review of its credit operations. In general, each branch was visited approximately once in every audit year. The operation of non-resident accounts was examined as part of the branch administrative review. The audit programme indicated that, as well as checking that non-resident declaration forms were in place, tests were also conducted on the residency status of the account holder.

Cork & Limerick Savings Bank
Like TSB Dublin, the audit function in the Cork & Limerick Savings Bank carried out reviews in respect of similar areas, i.e. branches, departments and computer systems.

TSB Bank
With the merger forming TSB Bank in 1992 the separate internal audit departments were amalgamated to form one dedicated bankwide internal audit function. The audit approach continued broadly as outlined previously for the former constituent banks until a revised audit plan was put in place in early 1995.

This plan was formulated using a risk based methodology. Resources were allocated to those areas with the greatest apparent risk. Since then branches have been subject to review on average every eighteen months. The bank's Treasury Department is audited every six months. 

Non-Resident Checks
The following checks are carried out in TSB Bank

a full list of all accounts in the branch which are designated non-resident is extracted directly from the computer system. This list is examined and a sample of accounts are selected for detailed review as follows

accounts whose transactional activity does not appear to fit the profile of a non-resident account

high balance accounts

newly opened accounts are checked to ensure that the appropriate level of identification has been obtained

a random sample of the remaining non-resident accounts.

At the branch a check is carried out in respect of the sample to ensure that

a Revenue declaration form is in place and has been properly completed

there is no evidence that the customer is resident

any withdrawals which have occurred are in order and correctly authorised by the customer.

The number of audits undertaken at branch level in the period 1989-98 is as follows

* A review of branch operations from a credit risk perspective. 
** A review of branch activities from an operational perspective.
*** Special Savings Accounts and Non-Resident Accounts were examined in this audit module in the 1993-95 period.
The bank informed me that systematic abuse of non-resident status on a branch or bank-wide basis was never found. Hence TSB Bank has never had to discipline any member of its staff in this regard or make additional tax payments to the Revenue Commissioners.

I was informed that the reduction in sample size in the 1993-95 period was based on a number of factors

In general the reviews in the preceding years had been broadly satisfactory.

There was a requirement at that time from the bank's insurers that effectively every branch of the bank was visited once a year.

Internal Audit wished to concentrate on certain sensitive areas such as Special Savings Accounts because they were new products

Internal Audit Focus and Results
In the period 1989-92, 65 reviews out of a total of 90 were deemed satisfactory in relation to non-resident accounts. The matters arising in the other 25 reviews were instances where the non-resident declaration form could not be located at the time of the review in respect of a small number of cases examined or where the residency status of the customer was queried.

In the period 1993-95 the primary focus of the branch visits was on the credit risk in branches as based on the prior reviews conducted, areas such as non-resident accounts were not identified as an element which required any special attention. No material matters in relation to non-resident accounts arose. Reviews tended to concentrate on the operation of Special Savings Accounts.

From 1996 onwards, the focus of branch reviews altered to place greater emphasis on the administration reviews due to the introduction of the Criminal Justice Act 1994 which placed additional obligations on financial institutions with effect from 2 May 1995. In 1996, revised audit programmes were implemented following a risk review process which examined all of the audit units of the bank.

In the period 1996-98, 64 reviews were carried out. In general these reviews found procedural failings which were rectified by the branches. The exceptions noted were either where a number of non-resident declaration forms could not be located at the time of the review or where a number of the forms were not fully complete (i.e. unsigned or undated). None of the reviews ever uncovered a bogus non-resident account although some accounts were reclassified.

Internal Audit considered 13 branches of the 64 visited in the period 1996-98 to be unsatisfactory as the exception rate in the samples examined was greater than 15%. In the remaining 51 instances the reviews were considered satisfactory or had only a small number of exceptions.

An overview of the internal audit department for the year ended 31 October 1998 stated that with regard to the administration reviews, branches examined had in general proved to be less than satisfactory or at a minimum had key areas in need of attention. Of the 20 reviews undertaken during the year only 3 were satisfactory. There were a number of common areas in the reviews which proved unsatisfactory or required attention. These included incomplete forms in relation to dormant and non-resident accounts.

The overview noted that failings were believed to derive from the branch's current focus on development activity to the detriment of the administration area. In addition there was not the same level of experience at branch counters as was theretofore the situation.

Specific Findings
I reviewed a representative sample of extracts from internal audit reports in the period 1996-98. These were as follows

Ballyfermot - October 1996
The majority of accounts examined were in order. Three accounts were brought to the branch=s attention where non-resident forms could not be located. Withdrawals examined were in order.

Walkinstown - December 1996

The majority of accounts examined were in order. A declaration form could not be located for one account. In the case of three accounts, it was noted that while flagged non-resident, it appeared that these customers were resident i.e. evidence of regular withdrawals/Irish address on customer information file. In one case the flag was removed and in the other two cases a Acontact manager@ flag was placed on the accounts to confirm the status.

Clonmel - September 1997
The majority of accounts examined were in order. Two accounts were noted where declaration forms could not be located. The manager responded confirming that the forms could not be located and that accounts would have to be re-designated.

A number of accounts which were extremely active (some with Irish addresses) were also noted and were brought to the branch's attention. The branch confirmed that all but one still resided abroad with one having returned recently. Withdrawals examined were in order.

Castlebar - January 1988

In five cases declarations could not be located. One account was noted as having been set up with an Irish address. The manager responded by stating that the customers in question had been written to requesting that they complete a declaration and confirm their non-resident status.

Maynooth - November 1998
Non-resident accounts and account withdrawals were examined and found to be in order.

Similar findings were noted in the internal audit reports in the period 1989-92.

Audit Follow Up and Reporting
The matters raised in an audit report are brought to the branch manager and regional manager's attention. Any matters raised are addressed by the branch manager and documented in his response to the report.

An Audit Committee comprising three non executive directors was established by TSB Dublin in 1990 and continued in existence following the formation of TSB Bank in 1992. The internal auditor reports to the committee on a half yearly basis.

Since TSB Bank never had a serious issue in relation to the assessment and collection of DIRT, the matter never required to be brought to the main Board's attention. Any queries raised by the Board were addressed to its satisfaction by management.

The Audit Committee referred to non-resident accounts on two occasions.

At a meeting held on 17 July 1991 the committee considered the matters arising in the external auditors' management letter relating to TSB Dublin in respect of the financial year ended 20 November 1991. Overall the opinion expressed was that the letter was a very good one and reflected a good report for the bank. At this meeting the chairman queried what percentage of accounts flagged non-resident were found not to be supported by the appropriate declaration forms. The internal auditor stated that in general the percentage was low and that in the branches reviewed since the last meeting of the committee, no non-resident accounts had been found without the appropriate forms and that normally this area was reviewed by sampling in a branch audit.

At a meeting of the Audit Committee held on 15 December 1998 the head of internal audit stated that the internal audit review of the bank's non-resident accounts had confirmed that there was no evidence of any fictitious non-resident accounts being held in the bank. The review had highlighted some instances where forms were not fully completed or, in a small number of cases where the forms could not be found. In all cases the accounts involved were genuine non-resident accounts.

Specific Reviews
Other than routine internal audits and the exercise undertaken in 1998 to ascertain the number of non-resident accounts which were only supported by a Form F, which is discussed below, no specific reviews were undertaken by TSB Bank in the period 1986-98.

External Review
Central Bank Review
The Central Bank of Ireland in their supervisory reviews have never raised the operation of non-resident accounts with the bank.

External Audit Review
In their most recent report to the bank's Audit Committee in December 1998, the external auditors highlighted for the committee the findings of the bank's own internal audit reviews in respect of branch administrative failings with regard to the operation of non-resident accounts. This noted that non-resident accounts were deemed to require attention in a large number of branches visited and to be unsatisfactory in some branches. The weaknesses related to incomplete declaration forms or to the fact that some declaration forms could not be located at the time of the review.

TSB Bank informed me that the observations made by the bank's external auditors were made following a review of the work of the internal audit department during 1998. The matters arising from these audits had been brought to the attention of both branch management and regional management following the review and were dealt with at the time. As these matters had already been raised by the bank's internal auditor both internally and with the Audit Committee of the Board, the bank's control systems had operated properly.

In the years 1988-90 the external auditors= management letters for TSB Dublin included observations and management's response in respect of non-resident declarations. The extract below refers to 1990 but similar comments were made in 1988 and 1989.

"During our review of non-resident accounts we noted a number of instances where statutory non-resident declaration forms were not on file. We recommend that bank procedures ensure that this Form is completed by all non-residents prior to the opening of an account and that a review takes place to ensure that the necessary documentation for existing accounts is followed up and filed."
Management's response was that the statutory non-resident declaration form is placed on file when non-resident accounts are opened. Every effort is made to obtain the required documentation for existing accounts.

Administration of the Taxes Acts
Revenue Inspection of Declarations
In May 1998 officials from the Revenue Commissioners visited the bank, reviewed procedures and inspected a sample of non-resident declaration forms. The officials noted a number of accounts which did not have a Section 37 declaration but did have a Form F. 

The bank informed the Revenue Commissioners that, in 1986, branches wrote to all non-resident account holders requesting new declarations and that they had some difficulty obtaining forms in view of the considerable depositor apprehension at that time. Despite this, between the original request and subsequent follow-ups, new declaration forms were obtained for the majority of non-resident accounts. In general where TSB Bank did not receive the new declaration, accounts were re-designated as resident, making them liable for retention tax. Where non-activity on the account and/or branch knowledge indicated a genuine non-resident situation, it would appear that accounts were not re-designated. Correspondence on this issue is continuing.

As a result of this examination the bank wrote to all managers asking them for details of the number of non-resident accounts which were only supported by a Form F rather than the Section 37 declaration. I was informed that the result of this exercise was that there were slightly over 1,400 of these accounts (at December 1998, TSB Bank had a total of 14,295 non-resident accounts). The bank has written to all such account holders requesting the new declaration form to be completed. 

In the course of oral evidence the Chief Executive of TSB Bank informed me that when the Revenue Commissioners examined the declarations in the Grafton Street branch they discovered 8 of these accounts. Five of these accounts had no movement since 1986 and in relation to the other 3 the amounts of interest could literally be counted in pennies.

The Financial Controller of TSB Bank stated in evidence that while no detailed analysis of these 1,400 accounts has been undertaken he believed that, similar to the results of the Revenue examination, the majority of these accounts have minor balances and that a large number would be dormant accounts. He also informed me that a number of branches re-classified such accounts where balances were less than ,1,000 in 1998.

I asked the Head of Internal Audit why internal audit did not raise this issue as a potential problem for the bank in the period 1987 to 1998. In response he informed me that the number of instances where internal audit came across a Form F only was low and certainly not of a magnitude to indicate the extent of the current problem. The primary reason for this is the sampling method employed by internal audit for examining non-resident accounts which is weighted towards high value accounts and accounts with a high number of transactions. A small number of additional accounts are randomly selected.

Investigation Branch Enquiries
Prior to the inspection of declarations in May 1998, no matters came to the attention of the Investigation Branch of Revenue which would have necessitated contact with TSB Bank.

Interest Reporting
Returns under Section 891 of the Taxes Consolidation Act 1997 have been made in all appropriate cases. The bank did not submit returns for two years 1993-94 and 1994-95 at the required time. Following reminders from the Revenue Commissioners these returns were subsequently submitted.

DIRT Remittances
TSB Bank informed me that at no time have the Revenue Commissioners ever expressed any concern with regard to the amount of DIRT collected by the bank.

On two occasions the bank overpaid its DIRT liability which necessitated meetings and correspondence initiated by the bank to rectify the situation. TSB Dublin overpaid its April 1988 payment by ,2.1m remedying the situation in April 1989, following a meeting with officials of the Collector General's Office. Cork and Limerick Savings Bank overpaid its DIRT liability in October 1988 by £1.2m a situation that was not remedied, due to errors on the bank's side, until April 1994.

In both cases the overpayments arose because the Savings Banks were asked by the Department of Finance in 1987 to make their April 1987 DIRT payment on an accruals basis rather than on the basis set out in the 1986 Finance Act.

Result of Work Performed by the Appointed Auditor

The Auditor reviewed branches of the bank at Bandon and Dundalk. The following are the results of the review.

	Tax Exemption

	Documentary Compliance - Declaration of Non-Residence (Form 37)

	Sample
	227

	No Declaration held
	13

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	25

12

10

	Total Declaration Exceptions
	60

	Percentage Exception
	26%

	Authenticity Risk Profile - Non-Residents

	Sample
	227

	Risk Indicator
	

	Irish Address
	7

	PO Box or "2Care of" Address
	5

	Hold Mail
	2

	Transaction Profile
	2

	Accounts with Liens
	0

	Other
	0

	Total accounts with risk indicators
	16

	Percentage Exceptions
	7%

	Accounts also with documentary exceptions
	7

	Accounts where the bank believes it holds
appropriate evidence of non-residence
	16

	Documentary Compliance - other Exempt Accounts and SSAs

	Account Type
	Exempt
	SSA

	Sample
	15
	20

	No Declaration
	3
	0

	Declaration Exceptions
	7
	0

	Total Exceptions
	10
	0

	Percentage Exceptions
	67%
	0%


	Interest Reporting Exemption
	
	

	Documentary Exemption (Form F) Dundalk Branch only
	
	

	Sample
	112
	
	

	No Form
	99
	
	

	Percentage Exception
	88%
	
	

	At no time during the period under review did the Bandon branch of the TSB Bank hold Form Fs.
	
	
	


Chapter 17 : ACC Bank plc

Background

ACC Bank is wholly owned by the Minister for Finance and operates through a network of 50 branches.
Non-Resident Deposit Levels
ACC Bank’s share of the non-resident market as at 30 November 1998 was 2.49%.

The value of its non-resident book varied between £135m and £225m during the period 1986-98. As at 31 December 1998 foreign currency denominated deposit accounts represented approximately 18% of the total non-resident book. Foreign currency accounts are held in either Sterling or US Dollars.

Key statistics in relation to non-resident accounts are as follows

	Year
	Number of 

Non-Resident Accountsa
	Percentage of Deposit Book by Valueb

	1998
	11,965
	14.9%

	1997
	n/a
	17.1%

	1996
	n/a
	19.4%


a Information supplied by the bank.
b Calculated by reference to data supplied by the bank except in the case of 1996 where Central Bank data was used.
Staff Instructions and Procedures
Over the period under review, guidance and instructions were issued to staff through a variety of means

Branch Administration Policy and Procedures Manual

The relevant section of this manual covers the policy and procedures for opening an account and refers specifically to the requirement for a declaration form in the case of non-resident accounts. 

Banking Standards Guide

The relevant sections in the guide set out the standards to be adopted when opening accounts and specifically refers to the requirement for a declaration form in the case of non-resident accounts.

Branch Self Audit Checklist

This document sets out a list of checks to be performed by specified branch staff at prescribed intervals and represents a means whereby branches can regulate their procedures. In the case of non-resident accounts, this includes ensuring that non-resident declarations have been sought for all new accounts.

Internal Memoranda

Internal memoranda formed part of instruction and guidance issued to branch staff over the period and covered such matters as 

non-resident declarations

taxation compliance

improving branch controls.

The bank informed me that it was not its practice to require a Form F during the period.

The bank confirmed that it never sought or received an affidavit under the Finance Act, 1983. 

Internal Management Review

Non-resident accounts were reviewed during the period in two ways

Standard internal audit work

Special reviews.

Standard Internal Audit Work

Extent of Standard Internal Audit
During the period 1986-1998 non-resident accounts were reviewed as part of the bank’s standard internal audit work undertaken in each branch. Branches are audited on a cycle of 1-2 years depending on a number of factors including size and previous audit findings. In circumstances where a branch receives an unsatisfactory rating a follow-up visit is carried out after 6 months.

While the work programmes of internal audit evolved over time and the bank does not maintain a written log of changes to its programmes, I was informed that full reviews of non-resident accounts with possible indications of residency have been conducted since 1995. In the period 1992-1993 until then similar testing was carried out on a sample basis.

Results of Standard Internal Audit Work
In the course of the standard internal audit work undertaken in the period, non-resident administration issues arose in 68 branch audit reports and Special Savings Account (SSA) administration issues arose in 112 branch audit reports. The incidence of such issues by year was as follows

	Year
	Branches where

Non-Resident Issues Arose
	Branches where SSA Issues

Arosea

	1988
	1
	

	1989
	5
	

	1990
	2
	

	1991
	8
	

	1992
	8
	

	1993
	12
	9

	1994
	11
	13

	1995
	6
	19

	1996
	9
	24

	1997
	6
	25

	1998
	0
	22

	Total
	68
	112


a Special Savings Accounts were introduced with effect from 1 January 1993.
The types of issues which arose during such audits included

declaration forms not available

declaration forms not fully completed

non-implementation of instructions to revert accounts without declarations to DIRT liable status

opening of accounts for customers known to be resident

single declaration forms purporting to cover a number of accounts

non-resident accounts with frequent transaction movements

coding errors on non-resident accounts

account balances exceeding maximum SSA thresholds

breaches of SSA withdrawal periods.

Branches referred to on a recurring basis
The following branches were referred to on a number of occasions 

Hatch Street 1991, 1992 and 1993

Longford 1989, 1991, 1994 and 1995

Ennis 1989, 1991 and 1993

The types of issues referred to in these branch reports broadly reflected those listed above.

I enquired of the Chief Executive as to whether this indicated that internal audit findings were not being taken seriously. The Chief Executive stated in evidence to me that "in general the audit findings were taken seriously. There was many an issue with individual branch managers who were told they had to get it right. So, it was taken seriously. Now there were, we will say, instances of mistakes being made. I just cannot tell you whether these instances were purely clerical errors where, in the systems that we put in, there were just mistakes made as to the designation of a particular account. I do not have the answer to that now, but in some cases when we investigated it, there were very specific corrections made."
Specific issues arising in branch audits

In February 1993, the Deputy Chief Executive wrote to the Chief Executive on the subject of Taxation Compliance following a meeting with Revenue. The memorandum stated that Revenue were informed that any breach would be treated as a disciplinary matter. I noted the following audit results 

Tallaght 1993 One non-resident account was found to be held by a member of Head Office staff.

Tuam 1995 A sterling deposit account held by a staff member was coded as non-resident (and therefore not liable to DIRT) and neither a signature card nor a non-resident declaration were in place for the account. A foreign address was entered on the transaction slips processed against the account.

Nenagh 1995 A review of banking operations resulted in an overall rating of unsatisfactory. Internal audit concluded that no other rating could be considered given the findings on non-resident accounts and cheque issue. The findings related to a group of accounts operated by a single substantial customer. It was found that banking controls under a number of headings were subverted in the operation of the accounts. 

Tullamore 1995 Investigations at the Tullamore branch revealed that a member of staff had been operating non-resident accounts with fictitious names and false addresses. These accounts were found to have been operated with the knowledge of the branch manager and assistant manager. The accounts, which comprised both Irish pound and sterling accounts, had aggregate balances in excess of £50,000. It was further noted that as some of the accounts had been operating with non-resident status since March 1992, accumulated DIRT in excess of £2,700 was outstanding.

The situation was further compounded in that as the accounts carried fictitious names and falsified declarations the provisions of the Criminal Justice Act, 1994 had been breached. A written explanation was requested from the branch manager. The report further stated that this was the second case of this kind to emerge from the branch network in recent weeks and reflected the lack of regard for both internal policy and the statutory requirements in the area of non-resident accounts.

Portlaoise 1998 As a result of a customer complaint to the Ombudsman a number of irregularities were found in the operation of a non-resident deposit account.

In light of the undertaking to Revenue I enquired of the bank as to whether disciplinary action had been taken in any of these cases. I was informed that the bank has no record of disciplinary action having been taken against the manager of either the Tallaght or Tuam branches. The staff members concerned were directed to regularise their affairs. In the case of the Tullamore branch the staff member involved was dismissed.

The bank informed me that in the case of reclassifications arising out of this work, DIRT would be accounted for with effect from the beginning of the tax year in which the reclassification occurred.

Internal Audit Reporting and Follow Up
General Follow Up

The Chief Executive informed me that the Deputy Chief Executive had responsibility for control issues, liaising with him in this regard. As issues arose they were corrected. The Chief Executive’s practice was to discuss the matter with the Deputy Chief Executive who in turn would hold discussions with the Head of Retail Banking and so on down the line.

The Chief Executive assured me that upon being informed of such matters he issued directions that the matters raised be addressed and that there was certainly an improvement but that there were still some lapses in practice. 

In 1989 and in 1992 the General Manager, Retail Banking issued instructions to the effect that non-resident accounts not having a valid declaration should be reverted to DIRT liable status. Confirmation was requested from branch managers in November 1992 that all non-resident accounts were either accompanied by a valid declaration form or had been reverted to DIRT liable status. In December 1992 he reported that only 50% of managers had responded to the request for confirmation. In light of the failure of the instructions to have the desired effects, I enquired as to what action, if any, was taken against managers who persistently ignored instructions.

I was informed that the managers were reprimanded and were given a "dressing down" and that Internal Audit findings are taken into account when determining managers’ bonuses.

Special Savings Accounts

Arising from internal audit findings on the area of SSAs, the General Manager, Retail Banking issued a direction in September 1997 which stated, inter alia, "Problems continue to arise with regard to customers holding more than one Special Savings Account, balances on Special Savings Accounts exceeding the £50,000 limit and the absence of documentation supporting the 30 days notice of withdrawal. All of these are statutory requirements. The 30 day notice period is being ignored on a widespread basis at some branches. This cannot continue. Unless the rules are complied with, the accounts concerned cannot continue to hold Special Savings Account status."

Interest on moneys in SSAs which were not being operated in accordance with statutory conditions would be subject to DIRT at the full rate. There is no evidence to show that the bank has calculated a DIRT liability for such cases.

Exempt Accounts

The bank assured me in oral evidence that its policy was to require declaration forms from companies, charities and pension funds for the purposes of exemption from DIRT and that clear instructions were given to that effect. 

I enquired as to whether the reviews carried out by the bank had sought to establish whether these declarations were present. I was informed that declarations in respect of exempt accounts were reviewed, on a sample basis, as part of internal audit work in the area of wholesale banking in 1997. No review of this category of accounts was undertaken within retail banking. The bank stated that it was not aware of any compliance issues on these declarations but that they would not have been the main focus of the most recent review.

An interim internal audit report entitled "Areas of Difficulty" (June 1998) submitted by the internal audit manager to the General Manager, Finance stated that when the treasury/corporate area was reviewed in 1997 approximately 50% of customers did not have the appropriate declarations in place and that no work had been completed by the bank in this area. The report recommended that declarations should be sought for all customer accounts from which DIRT is not deducted. No DIRT liability was calculated in respect of the deficiency.

I was assured that the internal audit programme would from time to time check such declarations.

Special Reviews
1992 Review by External Auditors and 1992-93 Joint Review by Internal and External Auditors 
Context

The management letter from the external auditors after completion of the audit of the 1991 accounts noted, inter alia, that a number of non-resident deposit accounts did not have declarations. 

As part of management’s response, the General Manager, Retail Banking wrote to all Branch Managers in August 1992 stating that the bank could not continue to hold non-resident deposits without having on file signed declarations of non-residence. This point had been made twice in 1989 but it appeared that the situation had not been properly remedied. He therefore asked that the situation be regularised by 30 September 1992, by ensuring that any non-resident account not accompanied by the appropriate declaration would be reverted to resident status by that date.

In September 1992 the Government decided to commence a process which would lead to ACC Bank moving out of State ownership. As part of the preparatory process the bank engaged its external auditors to produce a Long Form Report (LFR) to make the disposal process more efficient. The LFR incorporates descriptions of the business processes employed and key business risks.

The purpose of the LFR was to provide a level of assurance to prospective purchasers and thereby reduce the extent of due diligence work that they would require to be conducted. Consequently, disruption to the bank’s ongoing activities would be minimised. Work on the report, which covered all aspects of the bank’s activities including the operation of DIRT, commenced in November 1992.

In November 1992 the external auditors visited 8 branches and examined non-resident declarations.

Results

The LFR went through three drafts dated December 1992, April 1993 and October 1993. The first draft highlighted major problems with regard to documentary compliance and concluded that the DIRT system was not being operated correctly by the bank and that it would be necessary to take measures to ensure that the position was rectified. The first draft included the following findings

Results of the Long Form Review - Accounts not subject to DIRT 

	Branch
	Value of Accounts Held (£m)
	Value of Accounts Reviewed

(£m)
	No Declaration

(£m)
	Questionable Declaration

(£m)
	Total of No Declaration and Questionable Declaration as a % of Accounts Reviewed 

by Value

	Hatch Street
	28.3
	25.8
	13.9
	0.9
	57%

	Westmoreland St
	27.9
	26.6
	2.6
	17.9
	77%

	Monaghan
	5.7
	4.7
	0.9
	0.5
	28%

	Dundalk
	6.8
	6.0
	0.7
	0.4
	20%

	Tuam
	6.3
	5.1
	1.4
	2.4
	74%

	Roscommon
	4.1
	4.0
	0.4
	0.5
	23%

	Ballina
	8.3
	7.8
	1.5
	2.2
	49%

	Sligo
	4.0
	4.0
	0.1
	0.0
	2%

	Total
	91.4
	84.0
	21.5
	24.8
	55%


The first draft concluded that, having found an overall level of 55% of DIRT exempt accounts by value without a valid declaration, there was no reason to believe that a review of other branches would disclose a different position and that on the assumption that 55% of interest credited should have been subject to DIRT, that the potential liability could be of the order of £17m.

Objection to Publication of Results

ACC Bank are of the view that the information contained in the first draft of the LFR is inaccurate and does not reflect the true position. The bank has provided me with their views by way of affidavit. They assert that the inclusion of that first draft in my report is unfair. Insofar as their affidavit suggests that I have acted in an unfair manner, I do not accept their view. It is a fact that the report was prepared and I would be failing in my duty not to disclose its existence. 

Relevant extracts from the three drafts of the LFR, together with a sworn affidavit from ACC Bank setting out its views on this matter are at Appendix G21.

Follow Up

In response to the findings of the LFR, the bank took action to address the issues raised in relation to DIRT. These actions comprised

the issuing of instructions, and

joint oversight of a clean-up process by internal and external audit

Instructions

The General Manager, Retail Banking wrote to branches on 2 December 1992 to say that there was a problem with the levels of non-compliance in respect of declarations for non-resident accounts. He stated that the bank’s external auditors had visited 8 branches and had found varying levels of non-compliance. He added that from the auditors’ findings it could be surmised that there was a problem at most branches and urgent attention must be given to remedying the problem. The letter stated that the problem existed on a number of levels

incomplete declaration held

completed declaration held for only one of a depositor’s accounts

no declaration held.

The General Manager, Retail Banking stated that "despite repeated exhortations to regularise matters, non-resident declarations have continued to be the subject of comment in both internal audit reports and in the external auditors’ management letters...Where no declaration is held and none can be procured by 31 December 1992 the relevant account(s) must be switched to resident status."
Joint Review

A joint exercise was conducted by the bank’s internal and external auditors the purpose of which was to oversee the carrying out of the bank’s instructions regarding the clean-up. I am informed that the external auditors monitored branches until February 1993 while internal audit monitored branches until March 1993. The results of this exercise were

Internal Audit Findings

	Branch
	Declaration

Satisfactory (%)
	Declaration

Incomplete

(%)
	Declaration not held for all accounts

(%)a
	No

Declaration

(%)

	Tallaght
	98
	0
	1
	1

	Rathmines
	100
	0
	0
	0

	Mohill
	62
	19
	19
	0

	Dungarvan
	100
	0
	0
	0

	Kilkenny
	97
	3
	0
	0

	Navan
	84
	0
	15
	1

	Tullamore
	90
	2
	8
	0

	Wicklow
	93
	0
	7
	0

	Wexford
	86
	10
	3
	1

	Galway
	60
	11
	29
	0

	Kilrush
	46
	5
	49
	0

	Letterkenny
	37
	36
	26
	1

	Ennis
	65
	1
	34
	0

	Castlebar
	58
	20
	19
	3

	Tralee
	74
	18
	7
	1

	Longford
	42
	33
	22
	3

	Thurles
	33
	7
	15
	45

	New Ross
	82
	6
	8
	4


a While the bank held at least one declaration for the customer, it did not cover all of the customer’s accounts.
The report for the internal audit element of the review noted that

while the results had been verified by internal audit as at 28 January 1993, four branches - Thurles, Tallaght, Castlebar and Ennis had been given further reminders to regularise matters in relation to non-resident accounts with the above figures reflecting their efforts up to 5 March 1993. 

in most of the branches, there were significant volumes of deposits for which declarations were incomplete or did not cover all of the customer’s accounts.

Internal Audit had previously repeatedly referred to the problem of non-compliance with statutory requirements in relation to non-resident declarations in its branch audit reports. Despite this, deficiencies on a significant scale were found in December 1992 even in branches where written confirmations from the manager had been secured.

The clean-up exercise by the branches examined by both external and internal auditors had brought about significant progress in eliminating the most glaring irregularities in the administration of non-resident accounts. However, further work would be necessary to deal with the incomplete and questionable declarations.

The state of disarray which existed with the declarations, the failure of branches to comply with direct instructions on the issue and the fact that written assurances by branch managers in December 1992 were found to be materially untrue were indicative of an attitude to banking standards and to legal requirements which needed to be sharply reversed.

External Audit Findings

The external auditors reviewed a further 3,956 accounts in 18 branches and found the following

	Branch
	Total
	Valid Declaration
	Declaration Incomplete/

Questionable
	No Declaration/

Misc.
	Form to be in place by 31/12/92a
	Account to Revert to Residentb

	Ballina
	573
	344
	191
	3
	5
	30

	Ballinasloe
	202
	97
	45
	2
	28
	30

	Bandon
	191
	31
	156
	0
	1
	3

	Carlow
	98
	56
	20
	0
	4
	18

	Clonmel
	92
	39
	41
	0
	2
	10

	Cork
	354
	154
	81
	0
	5
	114

	Drogheda
	128
	103
	23
	2
	0
	0

	Dundalk
	555
	390
	142
	5
	5
	13

	Limerick
	111
	90
	14
	0
	2
	5

	Listowel
	77
	48
	25
	0
	3
	1

	Monaghan
	389
	173
	195
	11
	0
	10

	Mullingar
	142
	95
	18
	0
	0
	29

	Naas
	100
	65
	16
	0
	15
	4

	Nenagh
	68
	53
	11
	0
	4
	0

	Newcastlewest
	80
	59
	3
	0
	7
	11

	Portlaoise
	75
	54
	30
	0
	6
	12

	Skibbereen
	153
	48
	84
	0
	2
	19

	Tuam
	568
	56
	317
	25
	11
	159

	Total
	3,956
	1,955
	1,385
	48
	100
	468

	%
	
	49.4%
	35%
	1.2%
	2.5%
	11.8%


a I am informed that these were cases where declarations were missing but the auditors had been assured that they would be obtained by 31 December 1992.
b Cases where no declaration was found and was not likely to be obtained by 31 December 1992.
Following these exercises, the second and third drafts of the LFR stated "A review of the operation of DIRT by the bank was undertaken in order to obtain assurance that the system is operated correctly. Following this review an instruction was given to all branch managers in the bank to obtain properly completed declarations in respect of non-resident and charitable deposits where none existed or to revert the account to DIRT status and deduct tax as appropriate. By 31 December 1992 this exercise was substantially complete and the position was generally in accordance with the regulations."
The LFR was never finalised or issued as the intended privatisation of the bank did not materialise due to a change of government and the new government’s proposal for a third banking force.

Reclassifications 

As a consequence of the instructions issued and the joint review in 1993, 852 accounts with a total value of £7,689,512 were reclassified as resident by the bank. This is further considered under the heading of Liability Estimation beneath.

1998 Special Review
In 1998 a special review was carried out by internal audit. The impetus for the review was a proposed Revenue inspection of declaration forms.

The report of the review noted

almost 10% of the bank’s non-resident book carried the instruction to issue no correspondence. This represented a balance of almost £23m, spread over 661 accounts

66 non-resident accounts with total balances over £2.6m carried a "c/o ACC Bank" address. Sixteen branches held more than 10% of non-resident funds in such accounts

5,501 accounts were noted where declarations were more than five years old.

Internal audit recommended that 

in the case of no correspondence accounts each branch initiate an immediate review of accounts held with this instruction, with a view to reducing the level significantly.

with regard to "c/o ACC Bank" accounts, Retail Banking, as part of a review of non-resident accounts, give particular attention to accounts with this type of address. The review by branch staff should focus on accounts with frequent transactions or accounts which have transfers to accounts with resident status. Where it is not possible to confirm a customer's address a caution code should be placed on the account.

an exercise be initiated by Retail Banking to review all accounts for which declarations are over five years old.

1999 Special Review
A two pronged review was conducted of 11 branches within the bank’s branch network in 1999

the status of the non-resident book as at 31 December 1998 was examined

the reasons for reclassification of non-resident accounts in the period 1990 to 1998 were considered.

Examination of the Current Non-Resident Book

50% of each of the 11 branches’ non-resident book including the top fifteen Irish pound accounts and the top five foreign currency accounts at each branch were examined.

This involved examining the accounts of 368 customers to ensure that a non-resident declaration was in place and to verify the tax status of the account. Evidence of correspondence between the bank and the customer and the presence of indicators contrary to non-resident status were also checked for.

The review found that for 60% of customers the bank had some form of correspondence between itself and the customer. Branch staff claimed to have knowledge of 70% of the remainder and were satisfied with their bona fides. Of the total book reviewed, 2.4% of accounts in value terms were found to have evidence contrary to the tax status on the account. This accounted for nine customers. In the case of six customers, it was found that one party to the account was resident while the other was non-resident. 

The bulk of cases where branch staff had no knowledge of the customers arose in three branches - Charlemont Place, Tralee and Dundalk. 

This review also examined 289 "no correspondence" cases. The results were as follows

	Accounts Already Closed
	Customer Known to Staff
	Contradictory Evidence of Status
	Customer Not Known

	39%
	34%
	5%
	22%


The bank informed me that 36 "c/o ACC Bank" cases were also reviewed and 50% were found to be already closed. A further 25% had supporting correspondence. 

Views of the Bank

I sought the comments of the bank on its high levels of "no correspondence" accounts among its non-resident book. The bank stated that it was not aware of how this level compared with industry levels. I was assured that there had been a directive to obtain addresses for these accounts. The bank provided details of explanations received from branches for "no correspondence" accounts and these included

customer not wanting statements sent to a foreign address

intermediaries, including solicitors, holding funds on behalf of clients

landlord or tenant situation

customers’ requests for confidentiality

customer temporarily residing in a hotel, hospital etc.

I enquired as to whether the bank would consider that such accounts pose a higher risk in terms of possibly being bogus. The bank indicated that a sample of "no correspondence" accounts at the end of 1998 showed that they represented approximately 7-8% of non-resident accounts at that time. The bank stated that such accounts reduce the control environment and that branches have been clearly advised to discourage the practice save in exceptional circumstances.

In regard to "c/o ACC Bank" the bank could only speculate as to the reasons and suggested circumstances such as persons wanting to keep their affairs private from other family members. I enquired as to the bank’s policy on such accounts. I was informed that for existing customers that such requests are granted but in the case of new customers a correspondence address is required.

Reclassification of Non-Resident Accounts

Reclassifications of non-resident accounts as resident in the period 1990-1998 were

	Year
	Number of Accounts 

Reclassified
	Value of Accounts 

Reclassified (£)

	1992-93
	852
	7,689,512

	1995
	80
	1,816,981

	1996
	160
	2,463,111

	1997
	118
	2,004,559

	1998
	553
	15,936,850

	Total
	1,763
	29,911,013


Reports to the Audit Committee
The Audit Committee met for the first time in February 1988.

I was informed that during the years 1986-1997 there were only two reports to the Audit Committee in which the issue of non-resident accounts were noted. In the report covering January to July 1994 it was stated that better controls were needed over non-resident accounts in the Dun Laoghaire branch. In the July-September report to the Audit Committee in 1995, it was noted that the overall rating for banking operations in Nenagh was unsatisfactory arising from the handling of the affairs of the branch's largest customer in a manner which subverted the bank's policies under a number of headings.

External Review
Central Bank Review
The bank indicated that it was not aware of any matters raised by the Central Bank of Ireland on the operation of non-resident accounts.

External Audit Review
Over the period 1986 to 1998, the external auditors raised issues in respect of non-resident accounts in eight Management Letters.

1986 The issue concerned the operation of the bank’s computerised recording systems.

1987 While the bank does not have a copy of the letter, its response to the points made indicates the issue concerned deposit accounts without the appropriate declarations.

1988 Comments were made by the external auditors in respect of two branches (Portlaoise and Thurles) which they visited. In both cases the auditors noted a number of cases where declarations were missing. Further comments were made on the accounting for DIRT.

1989 Comments were made in respect of two branches (Mallow and Navan) which the external auditors had visited. Both visits indicated non-compliance with the requirement to have a declaration in a number of cases. 

Comments were made to the effect that "at the present time, there is no system to monitor dormant and "no correspondence" accounts." A recommendation was made to the effect that a system be implemented whereby these accounts can be readily identified and internal audit notified of movements.

1990 The external auditors raised an issue in respect of the Dungarvan branch where in a number of cases non-resident declarations had not been obtained.

1991 The audit noted a number of cases where there were no declarations. The branches sampled are not indicated.

1992 No comments were included in the management letter of this year in respect of non-resident accounts. 

1993 No comments were included in the management letter of this year in respect of non-resident accounts.

1994 The management letter of this year referred to the fact that a number of non-resident accounts were covered by a single declaration and a lack of awareness among branch staff of the requirement for a declaration in the case of non-residents and SSAs.

In the wider context of deposit books held at branches, the presence of accounts designated "c/o bank" and "no correspondence to issue" was raised and comment was made on the fact that the matter had previously been raised by internal audit in 1994 regarding the Longford branch. The auditors recommended that the bank should review control in this area and that accounts with addresses of "c/o bank" should not be allowed

1995 In the management letter it was noted that non-resident accounts were found where there were no declaration forms on file and where the forms had been updated at the branch.

I was informed by the bank that no comments in relation to non-resident accounts were noted in management letters after 1995.

In addition to non-resident account issues the external auditors also commented on a number of occasions on the subject of SSAs. A summary of these comments is set out hereunder

1994 Branch staff unaware of the requirement for declarations.

1995 SSAs not being maintained satisfactorily, withdrawal notice being breached

1996 Recommended the development of an exception report to highlight SSA account movements outside regulatory parameters. A recommendation was made that the internal audit recommendations regarding "no correspondence" accounts should be implemented.

A management letter had not been received by the bank in relation to the 1998 audit by 8 July 1999.

Administration of the Taxes Acts
Revenue Inspection of Declarations
In 1998 the Revenue Commissioners carried out an inspection of declaration forms at the bank’s premises. 

The results of the examination were

	Branch
	Inspection Date
	Sample Size
	Declarations Missing
	Declarations Invalid

(Undated)

	Naas
	October 1998
	123
	3
	9

	Rathmines
	October 1998
	108
	1
	10


Interest Reporting
The bank has made all relevant returns under Section 891 of the Taxes Consolidation Act, 1997.

Investigation Branch Enquiries
The first formal discussions with Revenue on the subject of non-resident deposit accounts took place in February 1993 at a meeting in ACC Bank. Two Inspectors of Taxes, visited the bank as part of a Revenue exercise of reviewing tax compliance in the Semi-State sector. Copies of contemporaneous notes of that meeting which were made by ACC Bank and its tax advisers were furnished.

The papers of the bank’s tax advisers record that at the outset of the meeting a cheque for £350,000 in settlement of payroll/expenses issues was handed to Revenue. After discussing a number of issues the matter of non-resident accounts was discussed. 

The tax advisers’ notes record that Revenue policy had been to hold the financial institutions as being culpable on the basis that they had been colluding with the customers in opening and maintaining such accounts when the institutions should have known that the individuals in question were resident in Ireland. 

The bank explained its attitude towards the non-resident declarations and while admitting that there had been some difficulties in the past, emphasised that the attitude of management had always been that this was a very serious matter and it was being very closely monitored. It was mentioned that there had been a further drive in the previous few months to ensure that the necessary declarations were in place, although it was pointed out that there may be some weaknesses to the extent that declarations might not have been amended to reflect the fact that the customer might have opened more than one such account.

The bank went on to relate details of its recent experiences regarding SSAs and some complaints which had been made, both to the Department of Finance and the Revenue Commissioners regarding alleged abuses of the regulations. The bank pointed out that its internal audit people had carried out detailed examinations of the three branches against which allegations had been made and found the allegations to be completely without foundation. This was at great expense to the bank but it was satisfied with the work which had been carried out and that the experience had been used to serve as a reminder to branch managers of the legislative requirements.

The notes record that Revenue indicated that the perception regarding a lack of policing of the whole area of non-resident declarations was a correct one but that this should be viewed in the light of legislation which had frequently changed over the last few years. Revenue indicated that they would be available to discuss any complaints which the bank might have regarding the operation of non-resident accounts or SSAs by any other institution if it wished to pursue such a line and that they were anxious to ensure that there would be a level playing field among all of the institutions in this area. The bank’s tax advisers were left with the clear impression that Revenue would not be pursuing the issue of defective declarations in prior years.

The notes of the bank record that in the course of a lengthy discussion on the operation of non-resident deposits, it was acknowledged that the bank had problems in this area in the past although it had always been its very firm policy to comply fully with the requirements of the relevant legislation. The job of enforcing compliance had been made more difficult by the perception on the part of its staff of widespread abuse of the legislation by other financial institutions. The bank indicated that through its internal audit department, and otherwise, steps were being taken to rectify any defects that existed and that it was now satisfied that any problems had been largely dealt with. It conceded that there were situations where the declarations on file were defective e.g., in that they did not refer to all the customers' accounts, but that work was proceeding to deal with this also. The bank was determined to ensure full compliance by all staff in the future and any breach would be regarded as a disciplinary matter.

The Revenue official said that the 1986 Finance Act placed a responsibility on banks to be satisfied with the genuineness of non-resident declarations. Revenue had ample evidence of malpractice across the spectrum of financial institutions in this area in the past. He said that he believed that banks in general were taking their obligations in this regard much more seriously nowadays.

The bank was encouraged to bring to the attention of the Revenue Commissioners, actions on the part of any bank which were in breach of the Regulations and it was clear that the same invitation was to be extended to other financial institutions.

There was some discussion also about SSAs and the bank provided the Revenue with details of the complaints recently received about three of its branches which it had established were totally without foundation. The Revenue official was quite frank in admitting that evasion of the SSAs rules would not be difficult but expressed the hope that now that DIRT, whether at 10% or 27%, discharged in full the taxpayer’s liability in respect of the relevant interest, the incentive for evasion would be much less.

Finally, the Revenue official expressed himself to be satisfied with the general level of compliance in the bank and expressed the thanks of the Revenue Commissioners for this compliance, for the amount of work which the bank as a taxpayer does on behalf of the Revenue Commissioners and for its promptness in making payments to them.

In summary, the bank concluded it was a good meeting but it believed that it must be relentless in ensuring compliance with the requirements of tax legislation in regard to SSAs and non-resident accounts and must also bring the attention of Revenue to any malpractices detected on the part of its competitors.

I enquired as to whether at the meeting with Revenue in February 1993 there had been any suggestion by Revenue that arrears of DIRT would have to be paid in respect of non-resident accounts which were found not to be genuine. I was informed in evidence that a substantial part of the meeting was taken up with the topic of non-resident accounts, with the bank officials describing the exercise which had been performed in late 1992 and early 1993 and Revenue advising of the need for compliance. The bank indicated to Revenue that its situation with regard to non-resident accounts was by and large satisfactory following the review. I was informed by the bank that Revenue did not initiate further contact in the following months to follow up on the undertakings and assurances given by the bank. The bank assured me that the question of payment of arrears was not mentioned at any stage during that meeting.

I enquired as to whether ACC Bank felt a responsibility to calculate the arrears due in respect of cases of non-compliance and to make the appropriate payment to Revenue. The bank responded by stating that, at the time, management and staff were under a lot of pressure due to the additional workload associated with the proposed sale of the bank and that in hindsight, had the matter been given more thought, a decision might have been made to settle. 

Liability Estimation 
By letter dated 30 October 1998, Revenue began an enquiry into the compliance by the bank with the DIRT legislation since its introduction in 1986. 

In November 1998 the bank, together with its tax advisers, met with Revenue. The bank expressed concern that Revenue was attempting to start fresh enquiries on this issue nearly six years after the two senior Revenue officials had been informed of the situation and had chosen not to pursue the matter. The bank’s tax advisers’ note of the meeting records the Revenue response as

there is no time limit on investigations if there is evidence of fraud or neglect

the two Revenue officials did not have the power to write off any DIRT liability.

The note records that on the issue of whether the 1992 review had increased the level of DIRT paid, the bank had indicated that the April 1993 payment had been significantly higher than the April 1992 payment but that the reasons for the increase were not due to a reclassification of accounts but rather due to external factors such as the currency crisis, high interest rates and a switch from long to short term deposits.

On 30 April 1999 the bank’s tax advisers wrote to the Revenue Commissioners stating that the bank had examined its records from 1986 and searched archive material/data in order to develop a full picture on DIRT and non-residents. It was indicated to Revenue that the bank was of the opinion that it had a complete set of information to enable consideration of the position as to the liability.

Period 1986 to 1992
ACC Bank reconstructed a full list of all accounts reclassified in the period September 1992 to March 1993 inclusive. The full list totals 852 accounts with total balances reclassified of £7,689,512. 

The bank maintains that this figure needs to take account of the fact that 

the selection for the 1992-93 list included all accounts where any part of the time span in which the change occurred fell within the period September 1992 to March 1993. Therefore, the list is the maximum possible.

recent examination of records shows, in respect of some branches, cases where the non-resident status was restored within, at most, a year (typically within a few months) of the forced reclassification. The explanation here is that properly completed declarations were subsequently obtained. The amount of the balances reversed was £1,184,774 (54 accounts).

included in the 1992-93 list of reclassifications are the normal change of residency cases which regularly occur. A definite and reliable identification of these accounts had not proved possible. The normal level of reclassifications in the three years 1995 to 1997 was of the order of £2m on average.

The bank put forward a set of liability calculation assumptions and arrived at an initial level of £687,000. I was informed that, in the bank’s opinion, when interest was added the liability would be of the order of £1.4m. The bank has subsequently made a voluntary interim payment to Revenue of £1,349,898. 

I have been informed by the Revenue Commissioners that the bank’s calculation is under consideration and that the final position cannot be established until a full DIRT audit has been concluded.

Other Significant References to ACC Bank in Report
Appendix G1 Department of Finance material

Chapter 7 Section 3 Meeting with Revenue in 1992

Chapter 7 Section 4 Matching Information

Chapter 7 Section 4 Assistant Secretary’s Proposals in 1992

Result of Work Performed by the Appointed Auditor 

The Auditor reviewed branches of the bank at Ballina, Dundalk, Navan and Tuam. The following are the results of the review

	Tax Exemption

	Documentary Compliance - Declaration of Non-Residents (Form 37)

	Sample
	449

	No Declaration held
	10

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	108

27

26

	Total Declaration Exceptions
	171

	Percentage Exceptions
	38%

	Authenticity Risk Profile - Non-Residents

	Sample
	449

	Risk Indicator
	

	Irish Address
	45

	PO Box or ‘Care of’ Address
	16

	Hold Mail
	11

	Transaction Profile
	2

	Accounts with Liens
	0

	Other
	17

	Total accounts with Risk Indicators
	91

	Percentage Risk Indicators
	20%

	Accounts also with documentary exceptions
	44

	Accounts where the bank believes it holds appropriate evidence of non-residence
	33

	
	

	Documentary Compliance - other Exempt Accounts and SSAs

	Account Type
	Exempt
	SSA

	Sample
	54
	40

	No Declaration
	11
	0

	Declaration Exceptions
	23
	5

	Total Exceptions
	34
	5

	Percentage Exceptions
	63%
	13%

	Interest reporting Exemption
	

	Documentary Exemption
	

	Sample
	166

	No Form
	163

	Percentage Exeption
	98%


Chapter 18 : ICC Bank plc / ICC Investment Bank Ltd
Background

ICC Bank plc (ICC) is owned by the State. ICC Investment Bank Ltd (ICCIB) is a wholly owned subsidiary of ICC Bank plc. In general, deposit accounts held by ICC carry a State guarantee whereas those with ICCIB do not. Unless expressly stated otherwise references to "the bank" refer to the Group. ICCIB commenced trading on 17 February 1993. The bank operates through 5 branches.

Non-Resident Deposit Levels

The bank’s share of the non-resident market at 30 November 1998 was 1%.

The value of its non-resident book varied between £52m and £103m during the period 1986-98.

Key statistics for the period were

	Year
	Number of Non-Resident Accountsa
	Percentage of Deposit Book by Valueb

	
	
	

	1998
	772
	11.1%

	1997
	804
	10.0%

	1996
	789
	8.3%


a Information supplied by the bank 
b Calculated using information supplied by the Central Bank
Staff Instructions and Procedures
While ICC and ICCIB are separate legal entities, the deposits in both institutions have a common administration and the same procedures apply in both banks regarding the management of deposits.

The bank’s Deposits Procedures Manual covers non-resident accounts and provides specific instructions to staff on

opening of accounts

receipt of deposits

repayment/withdrawal

taxation (also covers SSAs)

anti-money laundering procedures.

Prior to 1991, staff were instructed that there were two requirements for a customer to open a non-resident account

completion of a non-resident declaration form

evidence of origination of funds from outside the State, which required that funds had to be received directly from a foreign bank or in the case of funds drawn on an Irish-based bank or building society by way of cheque stamped as ‘Eligible for Credit to an External Account’.

In response to my enquiries the bank stated that its approach to satisfying itself as to the authenticity of non-resident status at account opening stage was quite stringent. This would have included obtaining the appropriate declaration. There was a separation of function within the bank between those charged with getting deposits and those charged with opening accounts.

In 1991, in line with the abolition of exchange controls, the second condition was abolished.

The Criminal Justice Act 1994 necessitated the introduction of new procedures and in April, 1995, the bank introduced written procedures for the acceptance of new depositors. In summary, these procedures required that the bank obtain satisfactory evidence of identity and address. 

I was informed in evidence that from around the mid 1990s the bank began to look more closely at the cost of smaller deposits and while it would not actively discourage such small deposits, there has been a lesser focus on them since then.

I was assured that prior to 1986 the bank would have had Form Fs in place and that from 1986-87 it would have made every effort to obtain non-resident declarations for relevant accounts opened before 1986. In regard to the operation of Form Fs after 1986 the bank informed me that during the period 1986 to 1993 it did not receive any requests from Revenue for the submission of returns of interest. The bank stated that if such returns had been requested it would have been obliged to include interest paid to non-resident depositors for whom Form Fs were not held but that in the absence of any such requests it is its contention that the issue had no practical application.

The bank informed me that affidavits were not requested and that to the best of its knowledge an affidavit was never taken. The bank’s policy was that if a staff member had a doubt about a client or authentication of the details in the statutory declaration, the deposit was not accepted. 

The bank assured me that declarations from corporate depositors to avail of DIRT exempt status are received in all cases.

The bank outlined its systems to ensure compliance with regulations governing SSAs which included

production of daily exception reports of breaches of the maximum deposit level

in cases where 30 days notice has not been served and the customer insists on withdrawal, the bank reverts the account to standard DIRT rated and deducts tax at that rate from the last interest application date.

I enquired whether the bank has accounts which are designated as being "no correspondence to issue" or "c/o bank" and what its policy is in this regard.

At 31 December 1998 there were 65 non-resident accounts having "c/o", "no correspondence" and similar addresses. I was informed in oral evidence that in the case of a request for "no correspondence" status, the request must be made in writing and that in such cases the request is granted. I was assured that the same level of authenticity checking is carried out in such cases as in the case of regular accounts. The bank indicated that it is happy that it has no non-resident accounts designated "no correspondence" which are other than legitimate. 

I was informed that in December 1998 the bank also had 85 non-resident accounts for which the instructions were to send correspondence to an Irish address and that in all of these cases the address given on the non-resident declaration is a foreign address.

Internal Management Review
Internal Audit
Extent of Internal Audit
The bank’s Internal Audit Division performed audit work on customer deposit accounts on a regular basis in the period 1986 to 1998. In respect of non-resident deposit accounts, two forms of audit, in particular, are of relevance

Treasury Audit

Deposits are held centrally in the bank by Treasury. Treasury audits were carried out annually in the years 1989 to 1997 inclusive. The audit programme included a test in which a number of non-resident accounts are randomly selected for matching with the declaration of non-residency. A sample size of between 10 and 20 non-resident accounts was selected.

A record of the frequency and results of Treasury Audits in the years prior to 1989 was not available as the files had been shredded. 

Branch Audits

Branch audits examine the overall operations of the branch under review. Samples of accounts are selected at random and may include non-resident accounts. Audit testing of deposit accounts selected includes the examination of customer documentation. In the case of non-resident accounts included in the sample, the declaration of non-residency is examined.

In respect of customers set up since 1 May 1995, verification of customer identity in accordance with the Criminal Justice Act 1994 is checked.

Results of Internal Audit 
Matters identified in audit tests by the Internal Audit Division and reported to management included

the absence of non-residency forms

the incorrect completion of non-residency forms.

The following is a summary of the internal audit findings in respect of non-resident and DIRT exempt accounts examined during Treasury Audits.

	
	Non-Resident

Sample Size
	Non-Resident

Declarations Missinga
	Non-Resident Declarations Unsatisfactory
	Exempt Accounts Sample Size
	Exempt Account Declarations Missinga
	Exempt Account Declarations Unsatisfactory

	1989
	10
	0
	0
	0
	0
	0

	1990
	10
	3
	0
	10
	1
	0

	1991
	10
	1
	0
	10
	0
	0

	February 1992
	20
	0
	0
	20
	4
	0

	April 1992
	10
	0
	3
	10
	0
	2

	January 1993
	10
	2
	1
	0
	0
	0

	October 1993
	n/a
	2
	1
	0
	0
	0

	1994b
	n/a
	n/a
	n/a
	n/a
	n/a
	n/a

	1995
	8
	0
	0
	12
	0
	0

	1996
	8
	0
	0
	12
	0
	2

	1997
	10
	0
	0
	0
	0
	0

	Total
	96
	8
	5
	74
	5
	4


a After August 1994 an account would be flagged DIRT liable in the absence of a declaration. 
b The bank was unable to locate the working papers in respect of the 1994 audit at the time of writing.
I was informed that to the best of the bank’s knowledge neither non-resident nor DIRT exempt accounts were reported upon as a result of the findings of branch audits.

The bank confirmed that SSAs are examined by internal audit and I was informed that no adverse comments on their administration were raised.

Reporting and Follow-up
The Internal Audit Division reports directly to the Managing Director and the Audit Committee which is a sub-committee of the Board. 

Recommendations made and actioned included

the review, in August 1991, of non-resident accounts, not subject to DIRT, to ensure they were supported by a declaration of non-residency

the introduction of a procedure whereby all accounts are set up subject to DIRT and amended only on receipt of the relevant declaration. I was informed that this was introduced not later than August/September 1994.

Arising from internal audit reports, other recommendations issued

accounts not covered by declarations should be flagged DIRT liable

where applicable, declarations on behalf of their clients should be obtained from stockbroking firms with which the bank has a relationship

where there was one declaration covering a number of accounts, that document should be referenced to all relevant accounts.

Administrative Reviews
Treasury Services Division Review
On 3 September 1990, in response to the July 1990 internal audit of Treasury, Operations Division informed internal audit that the Treasury Services Division was to conduct a once-off clear-up of non-resident accounts and establish controls to monitor outstanding declarations.

On 9 August 1991 a memorandum from Operations Division stated that the recent review of non-DIRT paying clients had shown that there were a large number of clients for whom the proper documentation was not in place. The results of the review were attached to the memorandum. It went on to state that it was imperative that these forms be received as soon as possible. The findings were

	
	Number of Declarations Missing

	Non-Resident
	84

	Charity
	51

	
	135


In a memorandum dated 30 August 1991, internal audit noted that little progress had been made procuring forms in respect of the accounts identified by the review. In order that the bank fully comply with the requirements of the Finance Act 1986, internal audit recommended that

accounts for which a declaration form was not held should be recoded to "subject to DIRT"

all such accounts should be reworked where interest had been credited, to reflect the correct DIRT.

On 12 December 1991 the internal audit manager issued recommendations to the Head of Treasury and requested that they be actioned. The recommendations were that

all accounts for which a declaration had not been received should be recoded "subject to DIRT"

on the set up of new customers, the DIRT flag should be set as "subject to DIRT" and only amended upon receipt of a properly completed declaration.

The Management Committee at its January 1992 meeting decided, subject to the internal auditor being happy, that the bank should write to all depositors advising them that if a completed form was not received by the end of January 1992 that the bank will have to consider treating the account as resident. At that time the total value of accounts not having declarations was £2.7m with a potential liability of the order of £78,000 per annum.

The bank informed me that the outcome in the case of accounts which had no non-resident declarations was

	Accounts reclassified
	5

	Declarations subsequently received
	46

	Accounts having nil balances since 1989
	18

	Accounts misclassified (charity)
	1

	Forms not received and accounts closed shortly afterwards
	13

	Inactive accounts
	1

	Total
	84


In the case of the charity accounts

	Misclassified accounts found not to be charities
	3

	Dormant accounts
	2

	Declarations missing and accounts closed
	2

	New declarations received
	34

	Declarations found relating to other branches of the same charity
	7

	Accounts exempt under specific Revenue authorisation
	3

	Total
	51


External Review
Central Bank Review
No matters were raised by the Central Bank of Ireland on the operation of non-resident accounts.

External Audit Review
No matters were raised by the external auditors on the operation of non-resident accounts.

Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue officials conducted an inspection of non-resident declarations in May 1998. To provide the information required for the inspection an in-depth review of all non-resident declarations held (and their validity) was conducted by the bank’s Taxation Section. It was reported that no widespread or systematic abuse of non-resident status was identified. 

The Revenue report of the visit states that a sample of 70 declarations of a total of 778 was agreed in advance. The results of the inspection were

	Inspection Date
	Sample Size
	Declarations Missing
	Declarations Requiring Further Explanations

	May 1998
	70
	0
	2


The declarations requiring further explanation were of the nature of 

one having an Irish and a foreign address

one having Ireland as the country of ordinary residence.

The Revenue report notes that the bank brought the following matters to the attention of the Revenue officials

two cases whose non-resident status was being reviewed by it and which were not part of the sample. The bank undertook to inform Revenue of the outcome of its review of these accounts.

a further two cases, again not part of the sample, where the declarations held by the bank were in a pre-1986 format. The Revenue officials requested copies of the declaration forms and advised the bank to obtain up to date declarations as soon as possible.

four deposits held by it which were not included on the non-resident listing and from which DIRT was not being deducted. The amounts in question had been placed on deposit with the bank by Allied Irish Bank Investment Managers (AIBIM) on behalf of its customers. 

AIBIM requested that the names of the depositors not appear on any list of non-resident depositors for confidentiality reasons. Revenue were informed that AIBIM’s external auditors had advised the bank that they held the declarations for the four individuals concerned and would make them available to the bank if requested to do so for the purposes of Revenue’s inspection.

Following their inspection of declarations, Revenue wrote to the bank on 14 July 1998 advising the bank that it has a duty to hold declarations in respect of those account holders.

Investigation Branch Enquiries
The bank informed me that a Revenue review was carried out in 1993 as part of a wider exercise in the Semi-State sector and while it focused mainly on PAYE it extended to all taxes including DIRT. 

I enquired as to whether during Revenue’s review of DIRT, the bank informed them of the results of its 1991 review in terms of missing declarations. I was informed that the matter was not referred to. Revenue asked the bank to perform an exercise involving a search for accounts linked to non-resident accounts and none were detected. The results of the exercise were forwarded to Revenue and nothing further was heard.

Interest Reporting
The banks returns under Section 891 of the Taxes Consolidation Act 1997 were filed in all cases.

Liability Estimation
I asked the bank if it accepted that, given that the legal requirement is that a declaration be in place at the time of interest crediting, interest paid in the absence of a declaration would have given rise to a DIRT liability. The bank stated that it felt that in a lot of cases the declarations would have been received prior to interest crediting and exposure may not be that sizeable. 

Result of Work Performed by the Appointed Auditor
	Tax Exemption

	Documentary Compliance - Declarations of Non-Residence (Form 37)

	Bank
	ICC
	ICCIB

	Sample
	222
	219

	No Declaration held
	1
	0

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	22

5

19
	2

5

18

	Total Declaration Exceptions
	47
	25

	Percentage Exception
	21%
	11%

	Authenticity Risk Profile - Non-Residents

	Bank
	ICC
	ICCIB

	Sample
	222
	219

	Risk Indicator
	
	

	Irish Address
	9
	0

	PO Box or ‘Care of’ Address
	10
	0

	Hold Mail
	10
	0

	Transaction Profile
	0
	0

	Accounts with Liens
	0
	0

	Other
	5
	1

	Total accounts with risk indicators
	34
	1

	Percentage Risk Indicators
	15%
	1%

	Accounts also with documentary exceptions
	9
	0

	Accounts where the group believes it holds appropriate evidence of non-residence
	33
	1
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	Bank
	ICC
	ICCIB

	Account Type
	Exempt
	SSA
	Exempt
	SSA

	Sample
	90
	34
	66
	60

	No Declaration
	0
	0
	1
	0

	Declaration Exceptions
	3
	0
	8
	1

	Total Exceptions
	3
	0
	9
	1

	Percentage Exceptions
	3%
	0%
	14%
	2%

	Interest Reporting Exemption
	
	

	Documentary Exemption (Form F)
	
	

	Bank
	ICC
	ICCIB
	

	Sample
	114
	0
	

	No Form
	114
	0
	

	Percentage Exception
	100%
	0%
	


Chapter 19 : An Post - The Post Office Savings Bank
Background

The Post Office Savings Bank (POSB) is operated by An Post on behalf of the Minister for Finance. Accounts, while opened throughout the Post Office network nationwide, are maintained centrally. There are approximately 1,400 Post Offices in which deposit account transactions can be undertaken.

Non-Resident Deposit Levels
The bank’s share of the non-resident deposit market stood at 0.04% at December 1998 .
At December 1998, its non-resident book stood at £4m.

Key statistics in relation to non-resident accounts were as follows

	Year
	Number of Non-Resident
Accountsa
	Percentage of Deposit 
Book by Valueb

	1998
1997
	3,832
3,633
	1%
1%


a Information provided by POSB.
b Calculated by reference to data supplied by the POSB.
Staff Instructions and Procedures
Staff instructions and procedures cover the operation of non-resident accounts. 
The bank informed me that persons wishing to open a non-resident account are required to complete a declaration to the effect that they are non-resident. The bank accepts the customer’s declaration without carrying out further checking. Thereafter it takes the view that the onus is on the individual to inform the bank if they cease to be non-resident. However, since the introduction of anti-money laundering procedures in 1995, the customer is, in addition, required to supply two items of identification. 

When a customer claims non-resident status, a declaration form is dispatched from POSB’s Head Office. The status is only accorded when a completed form is returned. This procedure has operated since 1991. 

The bank did not require non-resident customers to produce a Form F during the period 1986 to 1993 as it was its impression that the non-resident declaration (Form 37) was sufficient for interest reporting exemption also. The bank did not seek affidavits in cases of doubt with regard to claimed non-resident status.

With regard to Special Savings Accounts (SSAs) the bank assured me that it acquires the relevant declaration in all cases. However, it takes the declaration at face value and no exercise is performed to confirm that the customer holds only one account. To satisfy the 30 day notice period requirement the relevant withdrawal requests are maintained separately in the bank’s repayment section for 30 days prior to processing. In the event of the balance exceeding the maximum limit the excess is repaid to the account holder. 

The bank informed me that it does not hold any "no correspondence" or "c/o bank" accounts.

Internal Management Review
Internal Audit
Extent of Internal Audit
The bank informed me that non-resident accounts have not been reviewed in any great detail by its internal auditors. The internal audit function last conducted an audit of the POSB in 1991.

Results of Internal Audits
The 1991 internal audit noted 

a practice whereby non-resident accounts were being flagged as DIRT exempt prior to receipt of the appropriate declarations

that in cases where a customer with a foreign address opened an account they were automatically supplied with a non-resident declaration form to complete and the account was automatically flagged DIRT exempt. 

Internal Audit recommended that a declaration should be received by the POSB before an account is flagged as being DIRT exempt. The management response to this recommendation was that a claim for exemption would in future only be acted upon following receipt of an appropriate declaration.

The bank stated that internal audit conducted a follow up review of the matter in 1992. The follow up review found that management had implemented procedures to ensure that declarations were in place before accounts on which DIRT was not deducted were flagged exempt. 

In regard to the lack of internal audit since 1992, the bank informed me that the overall internal audit plan is formulated using a risk based approach and weighs a number of factors such as complexity of systems, results of previous audits and changes to the system in assessing how frequently an area should be audited. In addition, internal audit placed reliance on the annual statutory audit of the POSB, as part of which, the external auditors report annually on the internal controls, accounting procedures and other matters by way of management letter. Internal Audit review this management letter in detail with POSB management and report its findings to the Audit Committee of POSB.

A review of the POSB was due to be completed by internal audit as part of its 1998 audit plan. This review has been deferred and included as part of the 1999 internal audit plan, because of a number of vacancies in the internal audit department.

The bank informed me that no evidence of any abuse of non-resident status has ever come to light.

Administrative Reviews
I enquired as to whether the bank instituted any specific review of non-resident accounts as a result of media reports on bogus accounts. The bank informed me that at that time it examined the value and number of non-resident accounts and formed the view that they were not material. 

The matter was raised at Board level and the Board was supplied with details of the non-resident book. I was informed that the view taken by the Board was to rely on the Audit Committee, which comprises non-executive directors and which receives all internal audit reports.

External Review
Central Bank Review
The POSB is not subject to review by the Central Bank of Ireland.

External Audit Review
In 1994 the external auditors noted a problem with the bank’s non-resident account system whereby tax was being deducted from non-resident account holders. This was again raised in 1995. The bank informed me that this system problem was rectified.

The maximum permissible balance on an SSA is £50,000. The POSB operates a system whereby, in the event of the account balance exceeding this figure, the excess is repaid to the account holder. In 1994 the bank’s external auditors noted, in relation to SSAs, that while the bank had procedures in place to identify accounts whose balances exceeded £50,000, it had no procedures in place to ensure that written authorisation was obtained from account holders prior to repayment of excess amounts. The auditors recommended that the appropriate customer authorisation procedures be implemented in respect of repayments. I have been informed that the POSB has since introduced a procedure whereby this authorisation is requested on the account application form at the time of account opening. 

In 1995 the external auditors commented on the fact that they had noted two instances where the balances in SSAs had been allowed to exceed the maximum permitted level of £50,000 due to delays in the transfer of excess amounts. I am informed that this occurred due to administrative oversight.

Administration of the Taxes Acts
Revenue Inspection of Declarations
In 1998 the Revenue Commissioners carried out an inspection of declaration forms. In this inspection the examination did not compare a sample of accounts with associated declarations and extended only to the review of 350 forms. As a consequence its review would not have detected any missing declarations.

Although the bank has not yet had any further correspondence from Revenue its understanding is that no material issues arose from their examination. The results of this examination were as follows:

	Inspection Date
	Sample Size
	Declarations Invalid
	Declarations Unsatisfactory

	December 1998
	350
	16
	12


It was agreed with the Revenue officials that the bank would write to the relevant account holders requesting up to date declaration forms. 

Following the Revenue examination, a programme of review of all non-resident accounts was initiated by the bank. Difficulties have been encountered in contacting some customers as some account holders’ addresses are no longer valid. I was assured that the bank is happy with those account holders who have responded. Those who have not responded, numbering only a handful, are being followed up.

I enquired as to whether the bank intended amending the DIRT status of accounts where valid declarations are not returned. I was informed by the bank that the matter has not been thought through but that its understanding is that the onus is on the account holder to notify it of any change in residency. In response to further queries the bank assured me that in cases where a valid declaration is not received the residency flag would be changed immediately.

Investigation Branch Enquiries 
Prior to the inspection of declarations in 1998, no matters came to the attention of the Investigation Branch of Revenue that would have necessitated contact with the POSB.

Interest Reporting
The bank confirmed that it did not submit returns, under Section 891 of the Taxes Consolidation Act 1997, to the Revenue Commissioners at any stage during the period under review.

Result of work performed by the Appointed Auditor

The POSB was not the subject of an examination by the Appointed Auditor on the grounds that its non-resident deposit book, in terms of market share was not material.

Chapter 20 : Barclays Bank plc
Background
The material in this chapter refers to the Dublin office of Barclays Bank plc (UK).

Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 3%.

The value of its non-resident book varied between £6m and £292m during the period 1986-98. The vast majority of these accounts are non-resident corporate deposits.

Key statistics in relation to non-resident accounts are as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	1,613

1,255

1,012
	42.6%

55.3%

44.0%


a Information supplied by the bank
b Calculated using Central Bank data.
Staff Instructions and Procedures
The bank's current procedures for opening accounts involves the completion of an aide memoire which was recently amended to tighten up internal procedures. Staff involved in opening non-resident accounts use it to

capture all the relevant information about any new offshore account including the receipt of a non-resident declaration and proof of identity

act as an aid for relevant staff to ensure the bank receives consistent relevant documentation and information from its customers.

Accounts are only considered live when the aide memoire has been signed off by a Relationship Manager or Corporate Banking Director in the case of non-resident accounts.

The bank informed me that its procedures have significantly evolved over the last number of years to their present position. Non-resident accounts have only been a feature of the bank’s business since 1992-93 and while procedures at that time were consistent with the Group’s requirements, they have been greatly improved upon since then. 

I was informed in oral evidence that the bank did not obtain all non-resident declarations over the relevant period as the requirement may have received less priority than other internal procedural issues such as risk assessment. Confusion over a Revenue concession in relation to short term deposits was a contributing factor.

The bank informed me that it did not hold the required declarations for all other DIRT exempt accounts. 

The bank did not seek a Form F during the period 1986 to 1993 and neither did it seek an affidavit in order to satisfy itself about the authenticity of any claim for non-resident status or in any case where a resident was opening a non-resident account for the beneficial ownership of a non-resident.

Internal Management Review
Internal Audit
The bank informed me that besides any review which the business in Dublin may undertake from time to time the internal audit process of the bank, which takes place every two years, would operate through the main Barclays Bank Group mechanism to independently review its processes in relation to account opening documentation. These reviews, especially the most recent ones, look at whether or not it complies with the Group’s laid down procedures on account opening. This check involves investigating a designated number of accounts and the relevant documentation associated with them. 

Internal Audit Results
The bank informed me that the reviews by its external inspection teams did not highlight any abuse in the bank necessitating any additional tax payments to Revenue. 

The last audit undertaken was in October 1998 which recommended that a full review of the bank's "know your customer" controls should be undertaken. This has been completed. The report also requested the bank to tighten up on its aide memoire documentation which the bank uses to ensure correct documentation is obtained when establishing a relationship. The bank informed me in oral evidence that these findings related more to a lack of evidence of checking rather than a lack of checking itself. This report was, in accordance with normal procedures, circulated to senior executives of the Barclays Bank Group in London.

External Review
Central Bank Review
The Bank informed me that no matters were raised in regard to its administration of non-resident accounts by the Central Bank of Ireland. 

External Audit Review
Any external audits are undertaken as part of the audit of Barclays Bank plc (UK). No issues came to my notice in relation to non-resident accounts.

Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue originally examined non-resident declarations in the bank on 2 March 1999. Due to difficulties in establishing the number of non-resident accounts a second meeting was held in the bank on 19 March 1999. At this meeting the bank supplied the Revenue officials with a listing of all non-bank non-resident accounts in existence at 15 March 1999. Based on this listing and non-resident declarations supplied to them, the Revenue officials calculated that the bank had a total of 70 non-resident declarations in respect of 301 non-resident customers who had a total of 353 accounts . 

At the meeting on 2 March 1999 the bank had stated that they had a large number of customers with "call deposit" accounts and they believed that it was not necessary to get non-resident declarations from them as Revenue had given a concession to the IBF in 1995 which covered those cases. 

The Revenue officials advised the bank that they did not believe the bank was entitled to use the concession in this way. They stated that as far as they understood the situation

the concession was defined as being for deposits of up to 3 months duration and, therefore, accounts which were in existence for longer than 3 months did not qualify for the concession irrespective of the nature of the deposit account in question and

that the purpose of the concession given by Revenue was to facilitate banks by not imposing the requirement for a declaration in cases where a bank was dealing with a customer for a very short time-scale.

According to Revenue, Barclays appeared to have a largely consistent customer base over the years and their argument regarding "call deposits" did not appear to be within the letter or the spirit of the concession given by Revenue.

At the second meeting on 19 March 1999 the bank indicated that they now accepted that the non-resident customers with "call deposit" accounts were not covered by the terms of the concession granted by the Revenue Commissioners in 1995 as these accounts were, in general, open for long, indefinite periods and well beyond the three-months period specified in the 1995 letter. The bank stated that it would immediately begin the process of obtaining non-resident declaration forms from these companies.

The bank, however, did believe that the concession should apply to the companies on its list who had short-term deposits of less than three months. The bank stated that their understanding of the agreement between the IBF and the Revenue Commissioners was that such accounts are within the terms of the concession and that a continuous relationship with the customer does not alter that.

The bank stated that it would contact the IBF in order to clarify the position.

Interest Reporting
The banks returns under Section 891 of the Taxes Consolidation Act 1997 were filed in all cases. However the bank's returns were not complete as they included interest on Irish pound deposits only and the bank only included resident companies on the assumption that the bank held a non-resident declaration for all non-residents.

Investigation Branch Enquiries
Prior to the inspection of declarations in 1998 no matters came to the attention of the Investigation Branch of the Revenue which would have necessitated contact with the bank.

Result of Work Performed by the Appointed Auditor
The following are the results of the Auditors review 

	Tax Exemption

	Documentary Compliance - Declaration of Non-Residents (Form 37)

	Sample
	35

	No Declaration held
	7

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	0

2

3

	Total Declaration Exceptions
	12

	Percentage Exception
	34%

	Authenticity Risk Profile - Non-Residents

	Sample
	35

	Risk Indicator
	

	Irish Address
	0

	PO Box or ‘Care of’ Address
	0

	Hold Mail
	0

	Transaction Profile
	0

	Accounts with Liens
	0

	Other
	0

	Total accounts with Risk Indicators
	0

	Percentage Exceptions
	0%

	Accounts also with documentary exceptions
	0

	Accounts where the bank believes it holds appropriate evidence of non-residence
	0
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	Account Type
	Exempt
	SSA

	Sample
	55
	0

	No Declaration
	25
	0

	Declaration Exceptions
	14
	0

	Total Exceptions
	39
	0

	Percentage Exceptions
	71%
	0%

	Interest Reporting Exemption
	

	Documentary Exemption (Form F)
	

	Sample
	11

	No Form
	11

	Percentage Exception
	100%


	

	


Chapter 21 : GE Capital Woodchester Bank Limited
Background
Woodchester Investments plc was formed in 1977. During the period 1984-96, Woodchester grew significantly through acquisitions, acquiring Bowmaker Bank and that bank's original banking licence in 1987, Trinity Bank and Mercantile Credit Company in 1990, UDT Bank Limited, First Southern Bank Limited and Credit Lyonnais Financial Services all in 1992, and Gandon Capital Markets in 1995. In 1997 Woodchester was itself acquired by GE Capital Corporation.

Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 1.38%.

The value of its non-resident book varied between £24m and £125m during the period 1986-98.

Key statistics for the group in relation to non-resident accounts are as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a 

n/a

n/a
	16.2%

11.1%

22.3%


a At the time of inspection of declarations by Revenue in November 1998 the number of non-resident accounts was 562.
b Calculated using Central Bank Data.
Staff Instructions and Procedures
The bank indicated that it had always been its policy to establish both the identity and residency status of non-resident depositors by way of passport, driving licence, utility bills etc. before opening or operating a non-resident deposit account. The bank has written instructions to staff regarding the opening of non-resident deposits. Key provisions are

It is imperative that a non-resident account holder signs a non-resident declaration form on opening an account. 

If the official is in serious doubt the bank can ask for a further declaration to be signed in front of a Commissioner of Oaths.

Reasonable measures should be taken to establish both the identity of a prospective customer and his/her residential status.

Both the customer's name and permanent address should be verified, where practicable, against suitable sources. Where such information or documentation is not forthcoming or cannot be verified, then the establishment of a non-resident deposit account should not proceed.

I was informed in oral evidence that a key point in the administration of the deposits within the bank has been the centralisation of the deposit administration. While deposits were taken in branches the centralised administration ensures consistency in relation to documentation received. 

The bank did not seek a Form F during the period 1986 to 1993 and neither did it seek an affidavit, in order to satisfy itself about the authenticity of any claim for non-residence or in any case where a resident was opening a non-resident account for the beneficial ownership of a non-resident.

The bank has written procedures in relation to the opening and maintaining of Special Savings Accounts (SSAs). It is also the bank's policy to obtain declarations in relation to companies, pension funds and charities. 

I noted that the bank had a number of "hold correspondence" cases. In May 1999 there were 66 such accounts with a value of £1.6m.

Three Irish agents currently take non-resident deposits on behalf of the bank and as at 21 May 1999 the bank held 19 such deposits with a value of £370,000. At 1 April 1995 five Irish agents had introduced 200 non-resident accounts with a value of £4.7 million. In these cases the non-resident declarations are held by the bank.

Internal Management Review
Internal Audit
I was informed in oral evidence that the bank has an internal audit department which reports to the Audit Committee. I was also informed that no internal audit work was undertaken on non-resident accounts as they were not viewed as a high risk area. The bank believed that its account opening procedures and on-going monitoring of accounts would bring suspicious accounts to their attention.

Administrative Reviews
In March 1998, the bank decided to perform a thorough internal examination of its non-resident deposits to ensure that they held the relevant non-resident declaration forms on file in respect of each individual depositor. The review was undertaken due to the publicity this issue received at that time.

Taking into account the growth of the bank's deposit book as a result of the various acquisitions over the years, ie. Bowmaker, Trinity, Mercantile, UDT, First Southern, and the various methods of recording and filing documentation within these institutions, it was felt prudent to manually examine each depositor file to verify the presence of the relevant documentation.

A computer generated listing was produced of all non-resident deposits, totalling 562 accounts with a value of £59 million. As part of the manual examination process, approximately 6,000 files were examined, in case any misfiling took place over the years.

The bank identified 217 accounts (valued at £7.2 million) which did not contain the relevant non-resident declaration form. I was informed that many, if not all these accounts, related to deposits which were originally opened in UDT, First Southern or Bowmaker. It was common practice to place these declaration forms in the depositors' files and through culling over the years, many files (including declarations) were placed in off-site storage. I was also informed by the bank that no problems were identified with non-resident accounts in UDT as a result of due diligence on the acquisition of that bank.

It was decided to contact those depositors for which the bank did not possess a declaration form in its filing system, requesting them to re-submit a declaration, rather than trying to dig out files going back years from storage. It was felt that this would be the easiest way of updating the bank’s records and ensuring that all documentation was held on current files. This was done on 7 August 1998.

By October 1998, the bank had received completed declaration forms from 137 depositors leaving 80 accounts (valued at £1.4 million) outstanding. The bank subsequently contacted these depositors and advised that their accounts would be re-designated to resident status unless the bank received a reply by 16 November 1998. This was effected on 21 December 1998 with the accounts reclassified from 16 November.

At the end of April 1999, having received some further responses and obtained some original declaration forms from off-site storage, there were 50 accounts (valued at £640,000) which remained designated resident. These comprised 20 depositors from whom no reply was received and 30 where the correspondence was returned unopened.

I was informed in oral evidence that the majority of the 50 accounts are dormant. The last transaction on the most active account was in 1995. 

I asked the bank whether any analysis had been undertaken of the 167 declarations that were received by April 1999. The bank informed me that no analysis had been undertaken and that during this review it regarded the completion of the non-resident declaration as proof of non-residence. The reason the account holders were circulated was because their declaration had been misfiled, not because their status was in doubt.

External Review
Central Bank Review
The bank confirmed that no matters were raised in regard to its administration of non-resident accounts by the Central Bank of Ireland. 

External Audit Review
I noted from the documentation supplied to me that no reference to non-resident accounts were made by the bank's external auditors during the period under review.

Administration of the Taxes Acts
Revenue Inspection of Declarations
In November 1998 Revenue inspected a sample of declarations in respect of the bank’s non-resident accounts. During the inspection the Revenue officials were informed by the bank that it had a total of 562 non-resident accounts. The bank held 383 declarations with 179 outstanding. The reason for this shortfall was the documentation problem referred to earlier.

Of the 83 declarations requested for inspection 19 were unavailable. 14 of these are included in the 179 which were stated to be outstanding. Of the other 5, 1 declaration was explained as referring to an account which was wrongly designated as non-resident and the remaining 4 missing declarations referred to files which had been temporarily mislaid. 

There were also 15 queries relating to deficiencies in the completion of the declarations which were available. Correspondence was ongoing at 1 July 1999.

Investigation Branch Enquiries
Prior to the inspection of declarations in 1998 no matters came to the attention of the Investigation Branch of the Revenue which would have necessitated contact with the bank.

Interest Reporting
The banks returns under Section 891 of the Taxes Consolidation Act 1997 were not filed in all cases.

Result of Work Performed by the Appointed Auditor
The bank was not the subject of an examination by the Appointed Auditor on the grounds that its non-resident deposit book in terms of market share was not material.

Chapter 22 : Guinness & Mahon (Ireland) Limited
Background
From April 1986 to August 1994, Guinness & Mahon (Ireland) Ltd (G&M) was a wholly owned subsidiary of Guinness Mahon & Co., London. The bank was acquired by Irish Permanent plc on 31 August 1994. The bank operates from a single location.

Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 0.18%.

The value of its non-resident book varied between £12m and £37m during the period 1986-98.

Key statistics for the group in relation to non-resident accounts are as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	427 

465

441
	18.5%

19.5%

19.7%


a Information supplied by the bank
b Calculated using Central Bank data.
Staff Instructions and Procedures
G&M operates as a private bank and, as such provides private banking services to a relatively small number of high net-worth individuals. The bank believes in the principle of "know your customer" and as such, tries to meet its clients at least once a year. Client relationship executives are deemed to be sufficiently competent to recognise a change in residency of a customer and deal with it accordingly.

Guidelines have been issued to staff on the opening of non-resident accounts. Within four weeks of opening the account, all mandates and money laundering documentation must be forwarded to the bank’s operations department for update and filing.

This department checks to ensure the client has fully completed a declaration in respect of non-resident accounts. Where a declaration is not held, the operations executive will contact the client to have one completed. If the declaration is not received within another four weeks, the client will remain recorded as non-resident but DIRT liable.

The bank also checks to ensure that the mailing address for the client is the same as the address provided on the non-resident declaration. Where differences arise, explanations which do not affect the non-resident status of the account are accepted. Where the explanation conflicts with non-resident status, the account will be classified as resident. 

The bank informed me that it has procedures for the opening and monitoring of Special Savings Accounts (SSAs). The bank also informed me that declarations are obtained for resident companies, charities and pension funds.

The requirement to obtain a Form F in the period 1986 to 1993 caused a lot of confusion. In 1992-93 G&M misinterpreted the legislative requirements and believed that the Form F was all that was required and undertook an exercise to obtain Form Fs instead of the required non-resident declaration. This was corrected in 1994.

I was also informed by the bank in oral evidence that it accepts deposits from one broker who has introduced 5 to 10 DIRT exempt accounts. As the bank only has a declaration signed by the broker it does not know the identity of the individual clients. The bank informed me that the broker is aware of the relevant legislative requirements.

The bank reviewed whether affidavits were used in non-resident cases and has confirmed that it did not locate any.

Internal Management Review
Internal Audit
There is not a dedicated internal audit department within G&M. During the period April 1986 to August 1994, when G&M was a wholly owned subsidiary of Guinness Mahon & Co., London the internal audit and review responsibilities resided with the internal audit department in London. The bank was subjected to internal audits on a two year cycle basis. The internal audits performed concentrated on specific areas like Treasury and Investments. Audit reports were prepared for both the Dublin Board and the London Board.

In 1994, G&M was sold to Irish Permanent plc. From late 1994, the internal review function has rested with the Irish Permanent internal audit department who have conducted on average three audits per year on specific areas or functions within the bank.

During the period 1986-98, neither internal audit department reviewed in isolation the operation of non-resident accounts within the bank. Internal audit would have reviewed certain functions and departments including Treasury. The operation of non-resident accounts would have come to their attention in the course of such reviews.

The bank was not in a position to state with any certainty how the authenticity of non-resident status was verified by internal audit in the period prior to the takeover by Irish Permanent plc. However, it appears from the knowledge available within the bank, that internal audit would review the correspondence and mandate files to ensure that relevant documentation was held by the bank and that there was nothing inconsistent with the status of non-resident contained in the correspondence files.

Internal Audit Results
Ansbacher Deposits - 1989 Review 
In 1989 the internal audit department of Guinness Mahon & Co in London completed a review of G&M. While this audit did not specifically mention DIRT it noted that Ansbacher Cayman Limited, a company based in Grand Cayman, had from the mid 1970s placed substantial deposits with G&M. These were by way of call and fixed deposits, and by 1989 amounts equivalent to £38 million were deposited with the bank ("Ansbacher Deposits"). These deposits equated to funds lodged in off-shore call and fixed deposit accounts with Ansbacher Cayman Limited by Dublin-based persons.

I was informed by the bank in oral evidence that the focus of this audit was on the weaknesses in the procedures in place for operating these accounts. I was also informed that the DIRT status of these accounts had not been reviewed at that time as the legal and beneficial owner of the deposits was Ansbacher Cayman Limited. 

1995 Review
An internal audit in July 1995 noted the existence of a new account opening form introduced by the bank but considered that additional information about the client, which would assist in the provision of investment advice, should be recorded whenever possible. This information included residence for tax purposes (if different from domicile).

The audit also noted that mandates including non-resident declarations were missing from several files. Following this, a detailed review was carried out by the bank and a strict deadline of four weeks was laid down for receipt of a declaration.

Other Investigations and Reviews
Business Review of Guinness and Mahon 1994
This review was undertaken in the course of a due diligence investigation on behalf of the bank. It included a review of documentation retained by G&M to support DIRT exemptions and SSAs.

The review found that the documentation used by G&M did not completely satisfy the legislative requirements. G&M did not seem to have adopted a consistent approach to such declarations. The proper documentation was not on file in all cases.

The review included an examination of 26 non-resident accounts. Of these 6 were satisfactory. The other 20 had deficiencies. The main deficiencies were the use of the wrong declaration form (9), incorrect completion of the declaration (9) and the absence of a declaration (2).

In cases where proper documentation was not on file G&M had a declaration under Section 175 Income Tax Act 1967 (Form F).

Following this report G&M undertook a complete internal review of DIRT on behalf of Guinness and Mahon & Co., London. The objective of the review was to estimate the maximum potential liability arising from the inappropriate application of regulations regarding exemption from DIRT. The results of the review which was completed in August 1994 can be summarised as follows:

	Non-Resident Documentation Deficiency
	Estimated Maximum Potential Tax Liability April 1986 - June 1994

£
	Estimated Annualised Maximum Potential Tax Liability based on year to

April 1994

£

	Open Accounts at June 1994 where no documentation can be located.
	96,000
	32,000

	Open Accounts in respect of which incorrect documentation was relied upon (primarily Form F).
	43,000
	10,000

	Accounts closed prior to June 1994 where no documentation can be located.
	158,000
	2,000

	Open Accounts at June 1994 in respect of which correct documentation is currently held but was not in place at the date of interest application.
	225,000
	6,000

	Accounts closed prior to June 1994 in respect of which correct documentation was in place prior to closure but not at the date of interest application.
	113,000
	-

	Total
	635,000
	50,000


The review recognised that a potential liability to tax could arise as a result of the deficient documentation if the matter were audited by the Revenue Commissioners. It noted that no financial institution in the State had ever been subject to an audit in respect of the application of DIRT regulations. Accordingly, it was not possible to judge the scope or nature of any such audit nor the basis upon which taxation assessments deriving therefrom would be raised. However, based upon experience in the U.K., it was considered likely that any assessment would be based upon a review of liabilities attaching to accounts which were "open" during the past year. On this basis, a possible settlement would be in the order of £96,000 based upon the liability arising on existing open accounts in the period April 1986 to June 1994. However, having regard to complying with the spirit of the legislation, the bank felt that it would not be unreasonable to assume that a settlement might be reached in a token sum to be levied by way of penalty. This view was supported by bank's tax advisors.

Following this review G&M were satisfied that in the majority of cases those account holders in respect of whom DIRT was not deducted, qualified as exempt account holders notwithstanding the fact that correct documentation exempting the accounts was not in place. The bank also took immediate steps to rectify the deficient documentation in regard to the relevant accounts. The bank was therefore satisfied that it had in all material respects complied with the spirit of the legislation and because it had demonstrably acted in good faith in this matter, did not consider that it had an obligation to bring the matter to the attention of the Revenue Commissioners. I was informed in oral evidence that this decision was ultimately taken by Guinness and Mahon & Co., London.

The estimated maximum potential liability of £635,000 set out in the table had been calculated by reference to interest applied and the standard rate of tax in each relevant tax year.

In addition to the maximum potential tax liability of £635,000, the review noted that it was open to the Revenue Commissioners to apply interest on any underpayments of DIRT at the rate of 1.25% per month from the date of the underpayment. The potential liability which might arise under this heading was difficult to estimate given the requirement to make interim returns and payments on account. However, it was believed unlikely that the Revenue Commissioners would seek to recover any liability arising under this heading when all the facts were taken into consideration.

In order to reduce the risk of realisation of any potential liability, the following actions were undertaken

Accounts Open at June 1994

The bank wrote to the holders of all accounts in respect of which documentation was incomplete, with a request to complete the standard documentation, and also to complete a retrospective declaration covering the period from the date upon which the account was opened, to the present date. This covered accounts in respect of which the potential maximum risk was £364,000.

With the exception of eight account holders who failed to respond, all clients completed the standard documentation and the retrospective declaration. The eight accounts in respect of which replies were not received were reclassified as DIRT liable from a current date.

Accounts Closed at June 1994

In cases where a potential liability in excess of £500 could arise because documentation was incomplete or inadequate, the bank wrote to the holders of all closed accounts with a request that they complete a form of retrospective declaration. The response to the circulation was extremely poor and, despite second requests, no responses were received. While the potential tax liability arising on these accounts was of the order of £271,000, it is believed that the possibility of crystallisation of any part of this liability is remote, given that the accounts have been closed for some considerable period of time.

I was informed in oral evidence that Irish Permanent plc only became aware of the detail of this report in late 1998. 

External Reviews
Central Bank Review
The bank informed me that, from a review of the bank's available records, it appears the operating of non-resident accounts was not raised by the Central Bank of Ireland. However I noted during the course of my investigation that G&M furnished a report on the Ansbacher deposits to the Central Bank on 10 October 1997.

External Audit Review
Year Ended 30 September 1986
Following their audit for the year ended 30 September 1986, the external auditors prepared a memorandum of recommendations This memorandum stated that in the course of their work they noted that certain non-resident external deposit accounts did not have the documentation required for exchange control and DIRT purposes.

The auditors recommended that the residency of all new accounts should be properly investigated and fully documented. In addition they recommended a review of the residency of all existing external accounts in the light of the Finance Act 1986.

In a response at that time, G&M management stated that further examination of their records found that only three non-resident declaration forms were not in place and that they were endeavouring to make sure that the forms were on file at all times. 

Administration of the Taxes Acts
Revenue Inspection of Declarations
In November 1998, Revenue inspected non-resident declarations in respect of all 260 of the bank’s non-resident accounts. 

Prior to the examination of the declarations G&M supplied the Revenue officials with the following information

DIRT was being charged on 11 non-resident accounts because no declaration had been completed.
DIRT was not being charged on 8 accounts despite the absence of a declaration. The value of these accounts was approximately £36,000. These accounts were reclassified during December 1998 and January 1999.
The Revenue officials also noted
Three other cases for which the bank did not have declarations. The bank stated that one account had been opened very recently and that they would pursue the missing declarations.
Six cases for which the declarations held were not properly completed and could not be regarded as meeting the requirements of the legislation. They advised the bank to obtain properly completed declarations for each of these cases.
Six cases for which pre 1986 declarations were held by the bank. They were Form Fs which were not valid from 5 April 1987. Revenue advised the bank to obtain proper declarations from these customers if they were still non-resident. 
At 31 May 1999 the bank had received no communication from the Revenue Commissioners in relation to this examination.
Ansbacher Deposits
The Revenue Commissioners contacted G&M in September 1997 following the publication of the report of the Tribunal of Enquiry (Dunnes Payments). In a letter dated 3 September 1997 Revenue stated that having regard to the content of the extract from the 1989 internal audit report it appeared to be the case that the bank was in possession of information which could reasonably be taken to indicate that the Ansbacher deposits were or may have been liable to DIRT. In response the bank stated that the deposits were made by Ansbacher Cayman Limited and that they were foreign currency accounts and therefore not liable to DIRT. 

Revenue subsequently wrote to Irish Permanent plc in February 1998. This letter stated that the Irish Permanent position that all of the Ansbacher deposits were deposits denominated in foreign currency was at variance with the position as reported by G&M to the Central Bank in a letter of 10 October 1997 in which it was stated that approximately thirty Irish pound accounts were opened within the Ansbacher accounts. In response Irish Permanent stated that following further enquiries they confirmed that in respect of the period 6 April 1986 to 5 April 1993 there were in existence eight Ansbacher Cayman Limited accounts denominated in Irish pounds. Irish Permanent was of the view that such accounts were not chargeable to DIRT as the account holder was a bank incorporated in the Cayman Islands.

In response Revenue again wrote to Irish Permanent on 20 February 1998. In this letter Revenue stated that the view of Irish Permanent that the Irish pound deposits were not chargeable to DIRT was not supported by the provisions of Section 256(1) Taxes Consolidated Act 1997 which defines "relevant deposit" viz. DIRT liable deposits, as excluding a deposit in respect of which no person in the State is beneficially entitled to the interest and a Section 37 declaration of non-residence has been made to the relevant deposit taker. In a letter dated 16 January 1998 Irish Permanent confirmed that G&M did not hold such a declaration in connection with the Ansbacher deposits. On this basis Revenue stated that the Ansbacher Irish pound deposits were within the charge to DIRT from 6 April 1986 to the date of closure of the accounts.

Irish Permanent were advised that these accounts might be relevant deposits and without an admission of liability, made the following payment to Revenue in October 1998

Relevant DIRT £24,158

Interest £25,705

Penalties £ 3,000
Total £52,863

In response to this payment Revenue wrote to Irish Permanent on 23 October 1998. This letter stated

"It is the Revenue view at this stage that there are DIRT issues in relation to the "Ansbacher Deposits" which are not addressed by the without prejudice offer made, as it now appears from information available, that Irish resident persons were beneficially entitled to interest on the deposits in question and it appears that this was known to bank employees.
In these circumstances, Revenue cannot accept the offer made. Furthermore, Revenue cannot accept the cheque for £52,863.37 tendered in support of this offer. I propose to hold the cheque, without cashing it and invite you to offer it as a payment on account of DIRT, pending final settlement of this matter. Can you confirm that the cheque can be cashed by Revenue as such a payment on account. I am now inviting you to reconsider the issue of DIRT in relation to the "Ansbacher Deposits" and to report back to me on the issue having taken full account of the point raised by me above i.e. that Irish resident persons were in fact beneficially entitled to interest on the deposits whether in Irish or foreign currencies and that there appears to have been an awareness of this within the bank at the time."
At 13 April 1999 Irish Permanent had not responded to this letter.

I queried G&M as to the steps it took in order to satisfy itself that the funds within the "Ansbacher Deposits" were non-resident and the extent of any similar arrangements whereby non-resident banks made deposits in cases where the persons beneficially entitled to the interest were known to be Irish residents.

In response the bank informed me that there were approximately four hundred accounts in the name of Guinness Mahon Cayman Trust, subsequently known as Ansbacher Cayman Limited. All but approximately thirty of these accounts were foreign currency accounts and therefore, under the provisions of the Finance Act 1986, they were not relevant deposits.

The bank is firmly of the view and has taken counsel's opinion to the effect that the beneficial ownership of the moneys in these accounts and therefore the beneficial ownership of the interest earned on these accounts did not belong to Irish residents. The relationship between Ansbacher and its depositors was not one of trustee and beneficiary. The description of the contract between Ansbacher and its depositors is given in Joachimson v Swiss Bank Corporation (1991) 3KP 11 ten at 1127 as being a contract by which the bank borrows money and undertakes to repay its customers. The relationship is not one of where the bank holds moneys in a fiduciary capacity. That being the case in law, the moneys in Guinness and Mahon (Ireland) Limited were not beneficially owned by the customers of Ansbacher Cayman Limited. They were legally and beneficially owned by Ansbacher Cayman Limited who, in turn, had a contractual obligation to its depositors to repay the amounts of their deposits.

There were also companies associated with Guinness & Mahon (Ireland) Limited and Guinness, Mahon & Co., London, who placed deposits with Guinness & Mahon (Ireland) Limited. These companies were - Guinness, Mahon (Guernsey) Limited, College Trustees Limited, Guinness, Mahon Jersey Trust Limited, Overseas Nominees Limited and subsidiaries of Credit Suisse. The legal position of the deposits by these offshore entities with Guinness & Mahon (Ireland) Limited is stated by the bank to be similar to the position set out above regarding Ansbacher Cayman Limited. 

Investigation Branch Enquiries
Prior to the inspection of declarations in 1998 and discussions in relation to the Ansbacher Deposits no matters came to the attention of the Investigation Branch of the Revenue which would have necessitated contact with the bank.

Interest Reporting
The bank's returns under Section 891 of the Taxes Consolidation Act 1997 were filed in all cases.

Result of Work Performed by the Appointed Auditor
The following are the results of the Auditors' review

	Tax Exemption

	Documentary Compliance - Declaration of Non-Residents (Form 37)

	Sample
	295

	No Declaration held
	3

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	71

53

23

	Total Declaration Exceptions
	150

	Percentage Exception
	51%

	Authenticity Risk Profile - Non-Residents

	Sample
	180

	Risk Indicator
	

	Irish Address
	7

	PO Box or ‘Care of’ Address
	55

	Hold Mail
	22

	Transaction Profile
	0

	Accounts with Liens
	0

	Other
	0

	Total accounts with Risk Indicators
	84

	Percentage Exceptions
	47%

	Accounts also with documentary exceptions
	49

	Accounts where the bank believes it holds appropriate evidence of non-residence
	51
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	Account Type
	Exempt
	SSA

	Sample
	33
	30

	No Declaration
	5
	1

	Declaration Exceptions
	14
	4

	Total Exceptions
	19
	5

	Percentage Exceptions
	58%
	17%


	Interest Reporting Exemption
	

	Documentary Exemption (Form F)
	

	Sample
	75

	No Form
	69

	Percentage Exception
	92%


Chapter 23 : Other Financial Institutions
Background
This chapter deals with issues arising following my examination of the following deposit takers. These predominantly fall into the following two categories:

1. Other Financial Institutions - Predominantly Domestic Business

ABN - AMRO Bank N.V
Anglo Irish Bank Corporation plc
Ansbacher Bankers Limited
Bank of America NT and SA
Banque Nationale de Paris SA
Citibank N.A
Equity Bank Limited
Irish Intercontinental Bank Limited
Smurfit Paribas Bank Limited
2. Other Financial Institutions - Predominantly Foreign Business
Chase Manhattan Bank (Ireland) plc
Pfizer International Bank Europe
Scotiabank (Ireland ) Limited
Westdeutsche Landesbank (Ireland) plc
The focus of the majority of the institutions in this category is primarily geared towards the institutional and medium to large corporate sector especially multinational companies. The private banking business conducted by such banks tends to be small and focused on high net worth individuals. The exception in this respect would be Anglo Irish Bank Corporation plc who have a retail operation through a small number of branches. 
Practically all the institutions in this category have stated that they only conduct business with well established reputable organisations and individuals. They all operate a "know your customer" policy. A number of institutions are not interested in personal non-resident accounts and actively discourage such accounts. Deposit taking tends to be targeted to key sectors and is predominantly centralised. The majority do not have branches and do not accept cash deposits. Some institutions operate from the International Financial Services Centre (IFSC) and are exempted from deducting Income Tax from interest paid to non-residents.
The overall perception of the institutions in this category is that they were not aware of an industry wide problem in relation to bogus non-resident accounts throughout the period 1986 - 1998. A number stated that they were aware of isolated incidents particularly prior to the introduction of the anti-money laundering legislation. This problem was not very relevant for the institutions in this category due to the nature of their business, their initial screening process and their focus on the corporate sector. They did express surprise at the reported extent of the problem. A number of the institutions, particularly Irish subsidiaries or branches of American Banks, had money laundering procedures in place prior to the introduction of the relevant legislation in Ireland. 
None of the institutions were aware of any loss of deposits to other institutions due to a perceived laxity in the application of the legislation by other institutions. One institution, Banque Nationale de Paris (BNP) commented that it had lost pension fund deposits to the UK in 1992 and 1993 due to the requirement to complete declarations. The point was made by a number of institutions that documentation standards are very high and are rigidly enforced by Irish institutions.
Non-Resident Deposit Levels
At 30 November 1998 these institutions accounted for an aggregate value of £2.6 billion in non-resident deposits. This represented 28.5% of the value of the total non-resident accounts held by financial institutions in the country at the time.
In 1986 the corresponding figure was 4.3%.
Staff Instructions and Procedures
All but one of the institutions in this category currently have comprehensive written procedures covering the opening of non-resident accounts. All these procedures require the completion of a non-resident declaration and list the proof of identity requirements of the money laundering legislation. 
Prior to the Criminal Justice Act 1994 which came into force in May 1995 all institutions required non-resident account applicants to complete a non-resident declaration form together with some form of deposit application. In some cases it is unclear what steps the institutions undertook to satisfy themselves regarding the authenticity of the non-resident applicant or whether it was sufficient to obtain a completed non-resident declaration. I was informed by some institutions that to qualify for non-resident status, the beneficial owner of the interest had to have his/her principal place of residence outside the State. The account would not be opened as a non-resident account if any suspicion attached to the non-resident declaration received.
After May 1995 the institutions were obliged to request, in addition to the previous requirements, proof of residency such as a driver’s licence and utility bill on all non-resident accounts. All institutions have procedures covering the money laundering legislation including money laundering officers.
Key controls for the institutions in this category are centralised deposit taking and segregation of duties. Different personnel are responsible for introducing the customer and for the accounting arrangements. Typically when a non-resident account is opened, an account/relationship manager prepares the account opening forms which are then passed together with the relevant information to an administrative department. In some cases an additional control over non-resident deposits is that a senior officer of the bank must sign off on the account when opened. Most institutions do not take cash which also reduces the possibility of bogus non-resident accounts.
In all institutions the procedures provide that a non-resident declaration must be completed before interest can be paid or credited gross. A number of institutions allow a period of grace for depositors to submit the declarations. I was informed by all institutions who allow this period of grace that they all had procedures in place to follow up such cases and that interest would not be paid or credited gross unless the completed declaration was in place.
A number of institutions have small numbers of "hold correspondence" cases. Where these accounts exist all the institutions stated that they are genuine cases and are regularly reviewed. These would normally apply to clients who spend a lot of time travelling or it may be requested by the customer due to the volume of statements issued. In a number of cases correspondence would not be issued to dormant accounts. In the case of ABN Amro, its internal audit section acts as a hold mail facility until the non-residents visit the country and collect the correspondence.
Form F 1986-1993
The requirement to obtain a Form F in the period 1986 to 1993 caused a lot of confusion. A number of institutions did not obtain the form in this period.
Affidavit Procedure
All the institutions in this category were aware of the legislative provisions that require the furnishing of an affidavit. None of the institutions obtained an affidavit in the period 1986-1998. I was informed that no situation arose which would have required an affidavit. 
Declarations for other Exempt Deposits
Most institutions in this category satisfactorily obtained the required declarations for charities and for pension funds and companies after 1 January 1993.
Special Savings Accounts (SSAs)
During my investigation I enquired if the institutions obtained the required declaration and if they had procedures in place to ensure that all conditions pertaining to SSAs were complied with. In particular I enquired if the procedures were adequate to highlight breaches of the £50,000 capital limit and 30 day withdrawal notice. I was informed by all institutions that the declarations were obtained and no significant problems had arisen.
Internal Management Review
Internal Audit
All the institutions in this category are subject to regular internal audits. The majority of institutions are audited by the internal audit departments of their parent bank. The frequency of these audits would range from every one to three years. Some institutions eg. Anglo Irish Bank Corporation and Irish Intercontinental Bank have their own internal audit department.
The primary focus of internal audit for these institutions in relation to non-resident deposits was on the existence and completion of the relevant documentation. A typical internal audit would examine a sample of deposit accounts to ensure that the account was being operated in accordance with the procedures within the relevant institution. This sample may or may not include non-resident accounts. Where the sample included non-resident accounts, no specific tests on the authenticity of the non-resident account holder was undertaken in the majority of cases. A number of institutions did not deem this area a high risk category in view of their account opening procedures and on-going monitoring of accounts.
Notable exceptions to this were ABN Amro and the Bank of America NT & SA. In both these cases specific annual reviews of non-resident accounts are undertaken to ensure that relevant declarations are on file. In addition, the Bank of America NT and SA confirms the validity of the non-resident status. 
In a number of cases a small number of accounts were reclassified following internal audit. However, in no case were DIRT liabilities calculated and paid over to the Revenue Commissioners.
In all cases noted, the internal audit reports were addressed to senior management in the institutions and follow up action was initiated and subsequently verified by internal audit.
A number of instances where procedures in relation to non-resident accounts were less than satisfactory were noted during my review of the internal audit reports submitted by the institutions.
Board Meetings
There was no instance where the question of bogus non-resident accounts was raised at Board level.
External Review
Central Bank Reviews
The only issue raised by the Central Bank related to a review in Smurfit Paribas of non-resident investment account clients under the Investment Intermediaries Act in 1998.
External Audit Reviews
No material issues with regard to the operation of non-resident accounts were raised by the external auditors of the institutions in this category.
Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue informed me that during 1998-99 it had carried out inspections of non-resident declarations in all the institutions in this category. The financial institutions co-operated fully with the Revenue Commissioners and in fact went beyond their legal obligations by supplying Revenue with a full listing of their non-resident accounts as opposed to copies of all declarations. The main findings in relation to the institutions in this category were
Examinations did not reveal any bogus non-resident accounts.
A number of declarations were not available at the time of the Revenue Inspection. Most were subsequently obtained by the institutions. 
A number of declarations held were pre-1986 format (i.e. Form F).
The required declarations in respect of companies, charities and pension funds were not always available.
In 1995 a concession was granted by Revenue in regard to the obligation to obtain a non-resident declaration in the case of short term deposits by corporate clients. A declaration was not necessary if the client was resident in a country with whom Ireland had a Double Taxation Treaty and had a specified corporate status and provided the deposit had a term of less than three months. A number of institutions had difficulties in interpreting this concession.
The Revenue Commissioners are currently in correspondence with a number of institutions following these examinations.
Specific cases where problems arose are outlined under the entry for individual institutions as appropriate. 
Investigation Branch Enquiries
Prior to the inspection of declarations in 1998-99 no matters came to the attention of the Investigation Branch of Revenue which would have necessitated contact with any of the institutions in this category with the exception of Ansbacher Bankers Limited.
Interest Reporting
A number of institutions in this category did not comply in full with this requirement.
DIRT Remittances
All institutions in this category made returns and payments in all years and no material payment delays or queries arose.
Result of Work Performed by the Appointed Auditor
The appointed auditor examined DIRT exempt accounts and SSAs in three of the financial institutions - in this category Ansbacher Bankers Ltd., Citibank N.A. and Irish Intercontinental Bank Limited. The summary audit findings are set out in the sections appropriate to those institutions.
ABN Amro
Non-Resident Deposit Levels
ABN Amro's share of the non-resident deposit market as at 30 November 1998 was 1.76%.

The value of its non-resident book varied between £5m and £159m during the period 1986-98.

Key statistics in relation to non-resident accounts were as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb 

	1998 

1997

1996
	n/a

n/a

n/a
	13.6%

15.2%

4.6%


a I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 126 in October 1998.
b Calculated using Central Bank data.
Internal Management Review
The bank stated that quarterly internal audits were performed until 1996 to verify that control procedures over the status of non-resident accounts were adhered to. This audit procedure is now performed annually by selecting all deposits and accounts for which no DIRT is deducted and verifying that a non-resident declaration form is on file. To the best of the bank’s knowledge, no abuse of non-resident status has come to its attention.

Administration of the Taxes Acts
In October 1998, the Revenue Commissioners performed a 100% (126 accounts) examination of the banks’s non-resident accounts. This audit discovered 11 cases in respect of individuals and 19 cases in respect of companies where the bank did not have a valid non-resident declaration. In relation to the 11 individual cases Revenue received the following explanation

Second request issued - September 1998 4 cases

Received, not located. Form issued again 1 case

Declaration held is pre-1986 [Form F] 3 cases

No explanation 3 cases

In relation to the 19 cases for non-resident companies the bank informed Revenue that declarations were not required as these cases were covered by the Revenue concession in respect of short term deposits up to three months. The Revenue officers pointed out that a number of companies on their list seemed to be with the bank for longer than 3 months. The bank informed Revenue that they had received advice from their auditors that it was permissible to extend the period of deposits for which declarations were not necessary. There was no written confirmation.

In a subsequent phone call in October 1998 the bank informed Revenue that 12 of the 19 corporate accounts which did not have declarations had been closed as they were inactive or had not been used since set up. No further explanations were subsequently received. 

The bank informed me that in October 1998, the Revenue Commissioners performed a 100% audit of the branch's non-resident declarations. At this time, six declarations were outstanding, all of which have been obtained subsequently. The audit concluded satisfactorily and no correspondence has subsequently been received from the Revenue.

I queried the results of the Revenue examination. I was subsequently informed by the bank that they reviewed their correspondence with the Revenue Commissioners after their review in October 1998 and that they could find no indications of "control reservations" being expressed by the Revenue Commissioners. Had any reservations or recommendations been made the bank would have investigated such matters immediately. In relation to the six accounts referred to by the bank, three of these accounts were "new accounts" and ABN Amro paid no relevant interest to these customers prior to the receipt of the non-resident declaration forms. As no relevant interest was paid to these customers, ABN Amro do not believe they were obliged to deduct DIRT. The three remaining accounts referred to were "old accounts". The correspondence on file for these accounts indicated that the relevant declarations had been received in the past but may have been mislaid or misfiled. The declarations could not be located during the Revenue review. ABN Amro requested these customers to re-submit non-resident declaration forms. These customers subsequently re-submitted the appropriate declarations.

The bank believes that the level of non-compliance with the regulations governing non-resident declaration forms to be satisfactory in the case of "new accounts". This is because no interest was paid to account holders who had not provided non-resident forms. With regard to the "old accounts", the bank believes that a level of misfiling, while not acceptable, is inevitable in any organisation. The "old account" holders had no difficulty in complying with the regulations when replacement non-resident declaration forms were requested from them.

Anglo Irish Bank Corporation plc
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 1.03%.

The value of its non-resident book varied between £13m and £105m during the period 1986-98.

Key statistics in relation to non-resident accounts were as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998 

1997

1996
	2,873 

3,054

n/a
	9.4%

10.8%

11.1%


a Information supplied by the bank
b Calculated using Central Bank data.
Internal Management Review
In the period 1986 to date several internal audit reviews have been carried out of the systems procedures and controls in operation in the bank over both resident and non-resident deposit accounts. These reviews included a specific audit on account opening documentation including non-resident declarations.

It is the bank's policy that internal audit reviews are carried out on an annual basis in area offices. The 1994 internal audit included a review of deposits including non-resident and SSAs. In Limerick, Galway, Cork and Waterford it was noted that an unspecified number of the reviewed accounts did not have completed declaration forms on file.

The audit of the Galway Area Office in 1997 discovered that there was no non-resident form on file for one account (out of 42) and that letters requesting this form were addressed to a different individual than on the computer. 

Anglo Irish Bank Corporation informed me that the files relating to the internal audit review carried out in 1994 were, in the normal course, archived by the bank in 1996 to an off-site unit which is managed by an independent security company. To date the security company has been unable to retrieve these files. The Chief Executive of Anglo Irish Bank informed me that all internal reports would have been furnished to him and that if any internal audit review in 1994 had disclosed that the number of non-resident accounts for which completed declaration forms were not on file was significant he would recall this issue having been raised.

External Review
The Management letter issued by the bank’s external auditors for the year ended 30 September 1993 included a comment that they had noted a number of corporate resident deposit accounts which did not pay DIRT and did not have completed declaration forms on file.

The bank's records indicate that as at 30 September 1993 it held 259 corporate resident deposit accounts on foot of which interest was paid gross. It is not possible from the records of the bank to determine the number of those accounts in respect of which a completed declaration form was not held as at that date. However, having consulted with the bank's external auditors, in relation to their external audit for the year ending 30 September 1993 they have informed the bank that they reviewed 19 DIRT exempt accounts. Arising from this review, the external auditors identified 2 corporate resident deposit accounts and one non-resident account which did not have completed declaration forms on file. The non-resident account was in fact an Inter-bank account from an overseas subsidiary. 

Administration of the Taxes Acts
In February 1998 the bank received a notice under Section 263, of the Taxes Consolidation Act 1997, that it would be subject to a review under the provisions of that Act, in that an examination of non-resident declarations would be conducted. A subsequent letter was received in October 1998 stating that the review would include a review of declarations for accounts open on the 30 October 1998.

Prior to the review, the Revenue Commissioners received a list of names of the non-resident customers as at 30 October 1998. It was agreed that they would review the declarations of every tenth customer included on the list. Two officers of the Revenue Commissioners carried out the review on 1 December and, according to the bank, appeared satisfied therewith.

The Revenue Commissioners examined 215 declarations by prior agreement. Their report noted

(a) that while there were no missing declarations in the sample examined it appeared that an obvious effort had been made recently to obtain declarations as 37 out of the 215 examined were dated March 1998 or since then. The bank stated that a number of these were new accounts opened at the relevant date in 1998. The bank also stated that approximately 15 were older accounts for which they had not held a proper declaration until recently although they were satisfied that the non-resident status in all these accounts was correct

(b) a significant number of the declarations were not fully completed. There were 26 undated out of the 215. Revenue advised the bank to obtain properly completed forms in cases where sections were left blank by the account-holder

(c) there were 3 declarations which were not valid since 5 April 1987. These were Form Fs. The bank was advised to obtain proper declarations for these cases immediately

(d) there were several cases in the sample where there was no original declaration but instead a faxed copy or a photocopy. The bank was advised that DIRT-free status should not be given to accounts in the absence of a properly completed declaration

(e) there were a significant number of declarations dated pre-1990 (23 out of 215) and Revenue asked if the bank ever reviewed their files to check if there was any evidence that any of these "old cases" were now resident. The bank stated that it had no procedure in place to monitor such cases.

At the end of the examination Revenue informed the bank that the overall standard of completion of the declarations was not satisfactory and that there was an obvious carelessness on the part of the bank or its customers regarding the completion of the forms.

The Chief Executive of the bank stated that the matters that arose were minor and of a technical nature. The bank felt that the examination was satisfactory. The bank was advised by letter of 16 December 1998 that a more extensive review to include all periods from the inception of DIRT would be carried out by Revenue. The matter is ongoing.

Ansbacher Bankers Limited
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 0.23%.

The value of its non-resident book varied between £20m and £41m during the period 1986-98.

Key statistics in relation to non-resident accounts were as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	326 

398 

n/a
	18.9%

29.4%

36.4%


a Information supplied by the bank
b Calculated using Central Bank data.
Internal Management Review
Anglo Irish Bank acquired Ansbacher Bankers Limited in March 1996. Anglo Irish Bank informed me that in the period from March 1996 to date, the bank’s systems, procedures and internal controls have been subject to both internal and external audit review. Since the internal audit function is a Group function, the bank is currently subject to the same reviews as Anglo Irish Bank Corporation plc.

At no stage were any material deficiencies with regard to the operation of non-resident accounts highlighted nor in fact was the bank aware of any abuse of the non-resident accounts. As such, at no stage were any additional tax payments made to the Revenue Commissioners. To the best of the bank’s knowledge and belief, this applied to the period from 1986 to 1996.

Administration of the Taxes Acts
In 1992, Investigation Branch of Revenue was in contact with the bank regarding concerns about bogus non-resident accounts. As a result of further enquiries one non-resident account was closed and the account holder subsequently made a settlement with Revenue. The circumstances surrounding this case are outlined in Chapter 7 Section 3.

In May 1999 Revenue examined a sample of 120 (from a total of 237) non-resident accounts. Declarations were available for all accounts. Revenue noted 13 incomplete declarations and advised the bank that they should be replaced as soon as possible by properly completed declarations. They also advised the bank that any similar cases of incomplete declarations in the remaining 117 accounts should also be replaced. The Revenue officials also noted that, apart from internal audit, there was no regular review or monitoring of declarations.

Result of Work Performed by the Appointed Auditor
The Auditor reviewed a sample of declarations for Ansbacher Bankers Limited. The following are the results of the review.

	Tax Exemption

	Documentary Compliance - Declarations of Non-Residence (Form 37)

	Sample
	250

	No Declaration held
	13

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	75

0

25

	Total Declaration Exceptions
	113

	Percentage Exception
	45%

	Authenticity Risk Profile - Non-Residents

	Sample
	250

	Risk Indicator
	

	Irish Address
	29

	PO Box or ‘Care of’ Address
	26

	Hold Mail
	37

	Transaction Profile
	3

	Accounts with Liens
	0

	Other
	0

	Total accounts with risk indicators
	95

	Percentage Exceptions
	38%

	Accounts also with documentary exceptions
	44

	Accounts where the bank believes it holds appropriate evidence of non-residence
	46

	19Documentary Compliance - other Exempt Accounts and SSAs

	Account Type
	Exempt
	SSA

	Sample
	84
	60

	No Declaration
	28
	0

	Declaration Exceptions
	10
	9

	Total Exceptions
	38
	9

	Percentage Exceptions
	45%
	15%

	Interest Reporting Exemption
	
	

	Documentary Exemption (Form F)
	
	

	Sample
	198
	
	

	No Form
	139
	
	

	Percentage Exception
	70%
	
	


Bank of America NT & SA
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 0.79%.

The value of its non-resident book varied between £1m and £71m during the period 1986-98.

Key statistics in relation to non-resident accounts were

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a

n/a

n/a
	13.9%

8.2%

7.4%


a Details of numbers of non-resident accounts were not supplied to me. I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 97 in March 1999.
b Calculated using Central Bank data.
Internal Management Review
All new accounts are reviewed by the branch's Compliance Officer to ensure that all the necessary documentation has been completed both from a local regulatory perspective and from bank policy. The bank is inspected by an internal audit department from London at least bi-annually for compliance to bank policy and procedures. Reviews include a detailed check on non-resident accounts to ensure that there has been no change to the status of the account holders including a systems spot check to ensure tax payments are being deducted where applicable.

The bank informed me that to date it had not detected any abuse of non-resident deposit accounts

Administration of the Taxes Acts
In March 1999 the Revenue Commissioners examined all 97 live non-resident accounts of the bank. The result of the examination was:

There was no declaration for 7 cases which the bank stated were recently acquired customers and the bank were pursuing the non-resident declaration from them. They were noted as "awaiting signed declaration" on the bank's list of accounts. The Revenue inspectors advised the bank that the DIRT non-liable marker should not be attached to these cases until the declaration was received. In relation to these cases the bank informed me that on occasions accounts are opened at the request of a European Branch. Sometimes the foreign branch may not be aware of the requirement for the Irish branch to have a non-resident declaration signed. In these cases the bank would open the account and then send the appropriate paper work out to the customer to be signed and immediately returned to the bank. The bank has a follow up procedure to ensure that the documentation is subsequently received and in the meantime they would confirm that the customer was actually entitled to have non-resident status. The bank has changed this procedure following the Revenue examination.

There were 6 declarations not properly completed.

There were 4 declarations of the pre-1986 type which were therefore invalid since 5 April 1987. The bank has informed me that of these four accounts, one is closed, two have very small balances and have been inactive since 1985 and the fourth account was a genuine non-resident but with an old declaration. The balance on this account was $88,000. The bank has been in contact with the customer requesting a newly signed declaration. If the customer does not sign the new declaration the bank will deduct DIRT back to 1986 and pay the relevant amount over to Revenue.

Banque Nationale de Paris SA (BNP)
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 3.2%

The value of its non-resident book varied between £6m and £283m during the period 1986-98.

Key statistics in relation to non-resident accounts were

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a

n/a

n/a
	20.7%

27.2%

24.9%


a I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 118 in September 1998.
b Calculated using Central Bank data.
Internal Management Review
The bank’s internal audit department can undertake reviews either specific to non-resident accounts or new account openings. The regularity of such audits would be at least one review over a two-year cycle. BNP is also subject to an inspection from Head Office every three to five years, and the issue of non-resident accounts would be addressed.

In September 1995 internal audit undertook an examination of DIRT exempt accounts. The auditors were unable to locate declarations for 65 accounts from a total of 368 (210 non-resident and 158 resident corporate accounts). 32 of the 65 accounts related to a category of deposit accounts known collectively as the "Greek Accounts". These accounts were non-resident accounts opened for Greek residents at the request of the bank's Athens branch.

The "Greek Accounts" were subsequently audited in October 1995. The purpose of the audit was to establish the level of compliance by BNP Athens with the source documentation requirements for these accounts. 

The audit discovered that source documentation had not been provided for 37 of 66 such accounts. Of these, 14 had matured at the time of audit. Source documentation had been provided for 29 accounts.

The audit report stated that the level of compliance by BNP Athens with the documentation requirements was clearly unacceptable both from an internal administration viewpoint and also from sanctions arising under anti-money laundering legislation.

In response to queries raised by me in oral evidence the bank subsequently informed me that it was only in a position to supply information in relation to the 32 Greek Accounts. To establish the position in relation to the other 33 accounts referred to in the September 1995 audit, the bank would have to refer to the base documents and redo the audit.

The bank informed me that prior to doing this business with BNP Athens the nature of the account opening documentation was agreed between the two branches. This included provision of a signed non-resident declaration form. All monies received for credit to these accounts was by order of the Athens office.

The bank also informed me

In all but one case, all appropriate documentation was received and is held on file. In relation to the one account for which no documentation was ever received, this account was opened on 25 May 1995 as a fixed deposit which matured on 27 June 1995. The total interest credited to the account was equivalent to £378.14

In several cases interest was credited to these accounts prior to the physical receipt of appropriate documentation without DIRT being deducted. This decision was based on the knowledge that such documentation was forthcoming and although no documentation may have been available at the time of the interest postings the bank was satisfied that these accounts were non-resident because they were introduced by BNP Athens.

The results of the original audit report were followed up by an immediate request from management to carry out a follow-up audit on the Greek Accounts portfolio. The results of this audit was follow by a notification to BNP Athens outlining again the importance of receipt of appropriate documentation and their responsibility under its agreement with the Dublin office and under the BNP money laundering procedures, as the main link with the customers in question.

Administration of the Taxes Acts
Revenue examined declarations for all 118 non-resident accounts held by the bank in October 1998. Other than the absence of one declaration, no material issues arose.

Chase Manhattan Bank (Ireland) plc
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 1.7%.

The value of its non-resident book varied between £2m and £176m during the period 1986-98.

Key statistics in relation to non-resident accounts were as follows

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a

n/a

n/a
	39.6%

48.3%

24.7%


a I noted from the Revenue inspection of declarations that the number of non-resident accounts was of the order of 181 in March 1999. 
b Calculated using Central Bank data.
Internal Management Review
Chase Manhattan Bank (Ireland) plc ("Chase Ireland') operates from the International Financial Services Centre (IFSC). The bank provides services for Irish and non-Irish resident corporate customers and IFSC companies. Prior to 1988, Chase Ireland had a limited retail banking operation for Irish retail customers. No such business has been carried out by Chase Ireland since 1988, when the remaining retail accounts of Chase Ireland were transferred to Bank of Ireland.

The bank has an internal audit function which is based in the UK. The group carries out audits of Chase Ireland on at least an annual basis. These audits have not included within their scope, investigation into the validity of non-resident accounts held by the bank. This has been driven by the fact that as a holder of a 10% Corporation Tax certificate, the bank would normally only take deposits from non-resident customers and other IFSC companies. 

Administration of the Taxes Acts
Revenue examined a sample of 94 non-resident declarations held by the bank in March 1999. The Revenue officials raised a number of technical queries in relation to the residential status of unit holders in specified collective investment undertakings. No material issues arose.

Citibank
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 1.72%.

The values of its non-resident book varied between £19m and £156m during the period 1986-98.

Key statistics in relation to non-resident accounts were 

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a

n/a

n/a
	15.5%

8.6%

10.6%


a I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 207 in March 1999. 
b Calculated using Central Bank data.
Internal Management Review
Citibank informed me that all areas of the bank are subject to regular audits by its Corporate Audit function. No issues have been raised in relation to non-resident accounts as a result of those audits.

Administration of the Taxes Acts
In March 1999 the Revenue Commissioners examined all 207 non-resident accounts held by Citibank. The overall standard of completion was good. However, there were 10 companies for which no declaration was available. The Revenue officials prepared a list of these cases and advised the bank to obtain the relevant declarations as soon as possible.

Result of Work Performed by the Appointed Auditor
The Auditor reviewed a sample of declarations for Citibank N.A. The following are the results of the review

	Tax Exemption

	Documentary Compliance - Declarations of Non-Residence (Form 37)

	Sample
	30

	No Declaration held
	0

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	0

0

3

	Total Declaration Exceptions
	3

	Percentage Exception
	10%

	Authenticity Risk Profile - Non-Residents

	Sample
	30

	Risk Indicator
	

	Irish Address
	0

	PO Box or ‘Care of’ Address
	0

	Hold Mail
	0

	Transaction Profile
	0

	Accounts with Liens
	0

	Other
	0

	Total accounts with risk indicators
	0

	Percentage Exceptions
	0

	Accounts also with documentary exceptions
	0

	Accounts where the bank believes it holds appropriate evidence of non-residence
	0

	19Documentary Compliance - other Exempt Accounts and SSAs

	Account Type
	Exempt
	SSA

	Sample
	30
	0

	No Declaration
	1
	0

	Declaration Exceptions
	19
	0

	Total Exceptions
	20
	0

	Percentage Exceptions
	67%
	0%

	Interest Reporting Exemption
	

	Documentary Exemption (Form F)
	

	Sample
	2

	No Form
	2

	Percentage Exception
	100%


Equity Bank
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 0.25%.

The value of its non-resident book varied between £5m and £23m during the period 1986-98.

Key statistics in relation to non-resident accounts were

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a

n/a

n/a
	7.9%

12.5%

8.1%


a I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 76 in May 1998. 
b Calculated using Central Bank data.
Internal Management Review
In July/August 1990 Capital Bank plc conducted an audit of Equity Bank. This audit expressed concern about the lack of controls over deposit accounts and that there was almost unlimited scope for error and irregular transactions, none of which were likely to be detected under the circumstances that prevailed at that time.

A sample of external deposit accounts was checked at random and the correspondence files were reviewed for completeness. It was found that not only were files incomplete but the standard of documentation held was poor. Forms were not properly completed and it was very difficult to establish the exact history of each account.

Out of the small number sampled, there were two accounts (one, an initial deposit for £307,731sterling which was converted to Irish pounds, and one for £5,000) which necessitated further enquiries being made because of the way in which the accounts had been operated. The report stated that in the case of one of the accounts (£307,731 sterling) it had certainly been the intention on the part of the customer to deceive the Revenue Commissioners and there was nothing to suggest that the activities of the customer were not fraudulent. The report discovered that this account was operating without signature cards and that signatures on forms were inconsistent. The report also stated that the account holder was making regular transactions on the account and that non-resident declaration forms were not fully completed. The bank's apparent connivance in this area was simply not acceptable.

The audit also noted that the documentation held for deposit accounts was found to be inadequate, and on numerous occasions there was nothing held on a customer's file to support action taken on an account, in particular those marked as "external" accounts and those flagged as "no correspondence". There were also a number of files which could not be found.

A sample of deposit accounts which had been flagged as "no correspondence" was reviewed in detail. This noted that some of the accounts were marked as "external accounts" and the customers were noted as living at addresses in the UK. Out of 4 addresses checked to the Voters Roll and Credit Register at Infolink none of the customers were listed as residing at the addresses given. No information on the value of these accounts is available.

The report recommended an immediate review of all external deposit accounts. The recommendations were then followed up in detail at the time of the 1991 audit which concluded that there was a considerable improvement.

I obtained the views of the Head of Internal Audit in 1990-91 (Graham Roger, General Manager, Capital Bank). He has no personal recollection of the number of external deposit accounts included in the overall sample of deposit accounts checked. To the best of his knowledge and belief all of the working documents produced in connection with the preparation of the 1990 internal audit report and in connection with the preparation of the subsequent internal audit report in 1991 have been destroyed, and accordingly he has no information or knowledge other than that set out in the 1990 Report and the 1991 Report.

He has no personal recollection as to whether the bank held a fully completed non-resident declaration form for the customer identified as holding an external account whilst making regular personal withdrawals. With regard to the general practice at such time it is his belief that the poor standards described and referred to in the 1990 Report were the product of serious maladministration rather than any deliberate and intentional course of action on the part of the bank. With regard to the conclusion drawn by the auditor, it is his belief that the non-resident accounts commented on in the 1990 Report were set up as "favours" for specific individuals, and were the exception rather than the rule. He does not believe that the setting up of such accounts was part of a larger systematic scheme of tax evasion or avoidance, as such a scheme would have required a degree of sophistication in business acquisition and administration which was not present in any activity of the bank at that time.

He has no personal recollection of the four customers of the bank operating non-resident accounts, but not residing at the United Kingdom addresses given. Similarly he has no personal recollection as to whether non-resident declaration forms were held by the bank in such cases or as to how many external accounts were flagged as "no correspondence" or similar.

To the best of his knowledge by the time of the 1991 audit, the external accounts were either closed, the correct documentation obtained or possibly, in one or two cases, reclassified. No information is available to ascertain whether DIRT arrears were calculated and paid over to the Revenue Commissioners.

The procedures in Equity Bank have been strengthened considerably since 1991. The bank informed me that both its internal and external audits since 1991 have confirmed all non-resident accounts are in order. 

Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue undertook an examination of all non-resident declarations in May 1998. Queries were raised in respect of two cases, one of which was a missing declaration. No written or verbal feedback was received by the bank. 

Interest Reporting
The bank has not made a return of interest paid gross for the years 1993-94, 1995-96, 1996-97 and 1997-98 due to an administration oversight. The situation is currently being rectified and the bank is currently liaising with the Office of the Inspector of Taxes with a view to seeking formal clarification and guidance regarding the administrative procedures concerning such returns.

Irish Intercontinental Bank (IIB)
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 5.43%.

The value of its non-resident book varied between £3m and £491m during the period 1986-98.

Key statistics in relation to non-resident accounts were 

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	225 

236

107
	32.2%

27.0%

20.9%


a Information supplied by the bank
b Calculated using Central Bank data.
Staff Instructions and Procedures
The bank has operated from Merrion Square throughout the period and has no retail branches. Deposit account opening was a centralised function throughout the period within the operations department. All new deposit accounts are required to be signed off by the Head of Operations or Treasury Director. The bank stated that its procedures have evolved in line with best practice, the growth in size of the bank and legislation.

Usually, non-resident clients were introduced by money brokers, existing clients, solicitors, KBC Bank N.V (IIB’s parent Bank) or senior staff members. In exceptional cases, for clients unknown to the bank, a bank reference or enquiries were made to ensure that both the funds and client were non-resident.

IIB receives non-resident deposits from one agent, on behalf of that agent's clients. The agent is the stock broking subsidiary of one of the major Irish clearing banks. In such cases IIB receives the non-residency declaration form completed by the agent in question on behalf of the depositor. The Revenue form "Declaration and undertaking on behalf of a Non-Resident Individual to a Relevant Deposit Taker" is used. IIB also receives details of the name, address and country of residence of the beneficial owner of interest on such deposits. 

In addition, IIB received deposits from the asset management subsidiary of one of the major Irish clearing banks. The beneficial owners of the interest on such deposits were not non-resident clients of that entity but were exempt from DIRT for other reasons (e.g. unit trusts with exempt unit holders). In these cases IIB received written confirmations from the asset management firm that the deposits were exempt and that declarations from the underlying clients, stating that they were DIRT exempt, were held by the firm. IIB informed me that they have now received declarations in respect of all deposits held now or in the past.

Internal Management Review
During the period under review, internal audit assignments examined the general processing of the deposit book and no adverse issues regarding non-resident accounts were identified. 

Administration of the Taxes Acts
Ansbacher Deposits
The Revenue Commissioners wrote to the bank in October 1997 regarding comments made in the report of the Tribunal of Inquiry (Dunnes Payments) and the bank’s operation of the so called "Ansbacher Deposits". In this letter Revenue stated it appeared that the bank was in possession of information which could reasonably be taken to indicate that the deposits referred to as the Ansbacher Deposits which were ultimately deposited with IIB were or may have been relevant deposits. In these circumstances the interest arising on the Ansbacher Deposits was properly liable to DIRT. The bank was requested to state whether DIRT was in fact applied and if DIRT was not applied, the bank was to submit its proposals in regard to the settlement of outstanding liabilities. If it was the contention of the bank that the Ansbacher Deposits were not liable to DIRT, IIB were to let Revenue have its considered view as to why DIRT should not have applied with particular reference to the 'S' accounts operated as sub-accounts of Poinciana Fund Limited.

The response dated 15 October from IIB stated 

"As far as Irish Intercontinental Bank is concerned the "Ansbacher Deposits", referred to in your letter and the report of the Tribunal of Inquiry (Dunnes Payments), involved deposits held with IIB by three entities namely Ansbacher (Cayman) Limited, Hamilton Ross Co. Limited and Poinciana Fund Limited. All of these entities are foreign companies registered and based in the Cayman Islands with Ansbacher (Cayman) Limited being a subsidiary, when the accounts were opened, of Henry Ansbacher & Co. a major international bank based in London and now a member of the First National Bank of Southern Africa Group.
On the opening of each of these accounts we received copies of incorporation documents showing that they were non-resident entities and also received non-resident declarations for DIRT purposes. We enclose for your information copies of the declarations received for each of the entities.
Accordingly, it is clear that we took all appropriate steps within the meaning of Chapter IV of the Finance Act 1986 to satisfy ourselves that the deposits in question were not relevant deposits.
In relation to your query on the "S" accounts "operated as sub-accounts of Poinciana Fund Limited" we have no knowledge of any such sub-accounts. However, we can state that a Deutschemark deposit account of Hamilton Ross Company Limited had at one stage on the instruction of the depositor the designation "S9". We had no information that such reference had any significance until the S9 reference was mentioned as a query at the Tribunal.
The general reference to sub-accounts in the Report is not based on records of this bank.
We understand from Counsel to the Tribunal that "S" designations were used by one or more of the account holders as some form of internal accounting procedure to keep track of the movement of funds. The designations were not known to us and had no significance for the operation of accounts here."
A further letter from the Office of the Inspector of Taxes dated 17 October 1997 stated:

"As you are no doubt aware it does not necessarily follow that a company incorporated abroad is also resident abroad. As regards Hamilton Ross Co Ltd and Poinciana Fund Ltd, please advise me regarding the beneficial ownership of the shares in these companies and state the basis on which IIB satisfied itself as to the non-resident status of such beneficial owners"
In response IIB wrote to the Inspector of Taxes on 20 October 1997 stating:

"In our opinion it is not a requirement of the legislation that we satisfy ourselves on the share ownership of a non-resident legal entity.
In accepting the non-resident declarations of Hamilton Ross Co. Ltd & Poinciana Fund Ltd we took the appropriate steps of obtaining copies of their certificates of incorporation and we satisfied ourselves that the director signing the non-resident declaration was an individual located in the Cayman Islands. To the best of our knowledge and belief no evidence has emerged to date which in any way throws doubt on the tax residence of these companies."
As at 14 May 1999 there had been no further correspondence on this issue.

I was informed in oral evidence that currently, IIB holds only two of these accounts which have very modest balances. 

Revenue Inspection of Declarations
In October 1998 the Revenue Commissioners examined all 173 non-resident accounts held by IIB at that time. The overall standard of completion of declarations was good. The Revenue officials had a number of queries in relation to the Ansbacher Deposits which were answered by IIB.

Result of Work Performed by the Appointed Auditor
The Auditor reviewed a sample of declarations for Irish Intercontinental Bank Limited. The following are the results of the review

	Tax Exemption

	Documentary Compliance - Declarations of Non-Residence (Form 37)

	Sample
	246

	No Declaration held
	0

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	0

2

7

	Total Declaration Exceptions
	9

	Percentage Exception
	4%

	Authenticity Risk Profile - Non-Residents

	Sample
	31

	Risk Indicator
	

	Irish Address
	1

	PO Box or ‘Care of’ Address
	4

	Hold Mail
	0

	Transaction Profile
	0

	Accounts with Liens
	0

	Other
	2

	Total accounts with risk indicators
	7

	Percentage Exceptions
	23%

	Accounts also with documentary exceptions
	2

	Accounts where the bank believes it holds appropriate evidence of non-residence
	6

	
	

	19Documentary Compliance - other Exempt Accounts and SSAs

	Account Type
	Exempt
	SSA

	Sample
	38
	18

	No Declaration
	0
	0

	Declaration Exceptions
	2
	0

	Total Exceptions
	2
	0

	Percentage Exceptions
	5%
	0%


	Interest Reporting Exemption
	

	Documentary Exemption (Form F)
	

	At no time during the period under review did the bank hold Form Fs.
	


Pfizer International
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was negligible.

The value of its non-resident book varied between £74,000 and £7,198,000 during the period 1986-98.

Key statistics in relation to non-resident deposits were

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a 

n/a

n/a
	7.9%

71.9%

3.1%


a I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 14 in April 1999.
b Calculated using Central Bank data.
Internal Management Review
Internal auditors, both local and group, review non-resident deposits from time to time and have never had any cause to question their legitimacy.

Administration of the Taxes Acts
The Revenue Commissioners examined all 14 non-resident declarations in Pfizer International Bank on 1 April 1999. There were two accounts for which valid declarations were not available.

The bank informed me in both these cases documentation was not complete but that they were satisfied with the bona fides of these accounts and have since obtained valid declarations. The aggregate value of these accounts was £70,000.

Scotiabank
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 11.73%.

The value of its non-resident book varied between £9m and £1,073m during the period 1986-98.

Key statistics in relation to non-resident deposits were

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a

n/a

n/a
	95.1%

96.2%

97.0%


a I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 6 in March 1999.
b Calculated using Central Bank data.
Internal Management Review
Independent reviews are conducted periodically (every 12-18 months) by Inspectors from the Audit & Inspection Department of the Bank of Nova Scotia. Their role is to examine the structure, organisation, operation and accounting controls and to ensure that the bank complies with its established standards, procedures, policies and limits. The Inspectors review a sample of deposits for compliance with the Group’s procedures covering new accounts. This review would not necessarily focus on the validity of non-resident accounts but on the Group’s ethos of "Know Your Customer". No matters have been raised by the internal investigative organs of the bank in regard to the operation of non-resident accounts.

Administration of the Taxes Acts
The Revenue Commissioners examined the operation of the bank’s non-resident accounts on 23 March 1999. At the time, the bank had 6 non-resident accounts with a value of £36 million. The Revenue inspection of non-resident declarations supplied indicated that only four were in the approved format and contained the details as required by Section 263 of the Taxes Consolidated Act 1997. The other two documents were "internal residential status enquiry forms" and, while containing some of the required information omitted important information such as account number, person beneficially entitled to interest and most importantly the declaration relating to any change in residence status. 

The bank is currently in correspondence with Revenue. Scotiabank stated that these two accounts were opened in 1981 and 1986. Despite the efforts of Scotiabank to make contact with the depositors they have had no communication for some nine years on these accounts. The last correspondence the bank had from these depositors came from their given addresses in Cyprus and Pakistan. The bank regard these accounts as dormant. I was informed in oral evidence that the balance on one of these accounts was approximately £600,000.

In a letter dated 7 May 1999 Revenue stated that in the absence of a signed declaration in a form prescribed or authorised by the Revenue Commissioners, a non-resident account does not enjoy DIRT exempt status under Section 256(1)(9) of the Taxes Consolidation Act 1997 and requested the bank to confirm the balance on these accounts as at 31 December 1998.

Interest Reporting
Scotiabank did not make a Section 891 in the years 1993-94 to 1996-97 inclusive. The bank stated that since they were never requested to so they never supplied a return for this period.

Smurfit Paribas
Non-Resident Deposit Levels
The bank's share of the non-resident deposit market as at 30 November 1998 was 0.56%.

The value of its share non-resident book varied between £1m and £51m during the period 1986-98.

Key statistics in relation to non-resident deposits were 

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a

n/a

n/a
	37.8%

24.3%

23.3%


a I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 39 in November 1998.
b Calculated using Central Bank data.
Internal Management Review
The bank informed me that with the exception of a short period from 1990 to early 1992, the bank has not had an in-house internal audit function as it was felt that the scale of its operation was too small to warrant such a requirement. In its place Banque Paribas (a 50% shareholder) provided that function via its Inspection General Department. Inspectors were free to audit the bank at any time and did so in 1988, 1990, 1992 and 1998. No matters were raised regarding DIRT and non-resident accounts.

Central Bank Review
The Central Bank of Ireland raised several queries regarding the ultimate beneficiary of funds in a number of non-resident Trusts. Smurfit Paribas has informed me that there were no cases of abuse of non-resident status discovered in the above review and consequently no additional tax payments have been requested to date.

Administration of the Taxes Acts
In November 1998 the Revenue Commissioners examined all 39 non-resident accounts that were on the books of the bank. Following this examination the following points arose

Two of the declarations were not valid. One only had Section D completed, the other had Sections A, B and C completed but not Section D. Both customers have been requested to supply new declarations.

There were three declarations for long-standing corporate accounts that had been obtained by the bank in the previous few weeks. The bank stated that they had realised recently that they did not hold valid declarations for these companies although they were satisfied that the companies are and have been non-resident. 

There has been no correspondence from the Revenue Commissioners subsequent to this examination.

Westdeutsche Landesbank (Ireland) plc
Non-Resident Deposit Level
The bank's share of the non-resident deposit market as at 30 November 1998 was 0.02%.

Its non-resident book was negligible throughout the period 1986-98.

Key statistics in relation to non-resident accounts were

	Year
	Number of Non-Resident

Accountsa
	Percentage of Deposit 

Book by Valueb

	1998

1997

1996
	n/a

n/a

n/a
	2.1%

6.4%

18.1%


a I noted from the Revenue examination of declarations that the number of non-resident accounts was of the order of 118 in February 1999.
b Calculated using Central Bank data.
Staff Instructions and Procedures
I was informed by Westdeutsche Landesbank that during the period under review the bank did not deem it necessary to have written guidelines in relation to non-resident accounts in place as its strategy was to exit this business sector. When it was considered appropriate to open a new non-resident account the staff (three in total) which dealt with non-resident accounts were fully conversant with the procedures to ensure the account holder was genuine and that all aspects of the Criminal Justice Act were satisfied. In addition, senior named management also satisfied themselves that all documentation was in order prior to the opening of new accounts. These procedures remained constant throughout the period under review.

Internal Management Review
The bank informed me that no non-resident account was ever identified as resident and no discrepancies were found or recorded by either the Internal / Regional Auditor or the Team Audit from the bank's head office.

Administration of the Taxes Acts
Revenue Inspection of Declarations
In February 1999 Revenue examined all 20 non-resident accounts that were on the books of the bank. No issues arose. 

Interest Reporting
Section 891 returns were never made to Revenue. The advice from their tax advisors was that they were only obliged to make a return if requested.

Chapter 24 : Administration of DIRT by AIB Group

Background

The following Banks within the AIB Group were involved in the collection of DIRT

AIB plc (AIB) 

AIB Finance Company Ltd (AIF)

AIB Capital Markets plc. (AIBCM)

AIB operates through a network of 217 branches. During the period under review, the Retail Deposit Centre (RDC) of AIF held deposits denominated in foreign currency and term deposits sourced from the AIB branch network.

Non-Resident Deposit Levels
The AIB Group’s share of the non-resident deposit market at 30 November 1998 was 21.4%.

The combined group non-resident book varied between £1,161m and £1,988m during the period 1986-98.

Key statistics in relation to the group’s non-resident accounts were as follows

	Year
	Number of Non-Resident Accountsa
	Percentage of Deposit 

Book by Valueb

	1998
	91,028
	15%

	1997
	92,067
	17%

	1996
	91,183
	17%


a Information supplied by the bank
b Calculated using Central Bank data.
Staff Instructions and Procedures

The principal source of instructions is a Group Operations Manual. In addition, the bank’s Group Taxation Department communicated, either directly or through line management, with branches by circular or memorandum on each occasion that new operational procedures or points of clarification regarding DIRT were necessary. In all, approximately 50 such communications were issued between 1986 and 1998. This department also provided support and advice to branches on technical queries regarding DIRT.

On the introduction of DIRT all non-resident and/or Form F accounts were automatically flagged DIRT exempt by the computer system. All non-resident accounts subsequently opened were initially treated on a similar basis until the computer systems were amended to provide for all accounts to default to net paying in the absence of specific intervention to make them gross interest paying. It was, however, recognised that not all non-resident accounts might qualify for DIRT exemption. Provision was made for the exempt flag to be removed in such cases. This action would be at the customer’s request.

In November 1986 briefings were given to all managers outlining the new procedures and advising that exemption from DIRT could in future only be permitted for genuine non-residents who had completed the new inspectable declaration. The bank recognised non-resident accounts at this stage fell into the categories of confirmed or unconfirmed. The instructions for confirmed non-residents provided for

contacting the customer and having a declaration form put in place as quickly as possible
if the customer did not wish to complete a form the manager was advised to delay making the account DIRT liable until February 1988
if there was a danger of losing funds they should be directed into a term deposit in the Retail Deposit Centre.

The instructions in regard to unconfirmed deposits included

the balance should be frozen at 5 April 1987 and no additions should be made to the account thereafter. At the expiry of the transitional period on 5 April 1987 these accounts were to be made DIRT liable.

any subsequent additions should be placed in a resident DIRT liable account.

The bank’s Group Taxation Manager circularised branches prior to interest crediting in 1987, 1988 and 1989 reminding them to review the tax status of accounts.

These circulars were accompanied by a list of non-resident accounts attached to branches in order to facilitate such review by the managers and remind staff that it was imperative to ensure that either the declaration was in place or the exempt flag removed.

The further instructions and actions of the bank in relation to the designation of deposit accounts for tax purposes is considered in Chapter 26.

The instructions provided for the holding of a Form F in order to exempt accounts from the interest reporting provisions although it is apparent that there was confusion in the system with regard to the necessity to hold such forms after April 1987. The Group Taxation Department issued instructions to remove any doubt in early 1987.

The bank’s Operations Manual provided for the seeking of affidavits in situations of doubt about the residential status of the beneficial owner of the interest. The use of such procedures in practice was limited.

Internal Management Review
Non-resident accounts were subject to review by

Group Internal Audit Department (GIA)

Line management who had overall responsibility for compliance with relevant procedures.

Internal Audit
Scope of Audit
The GIA examinations reviewed non-resident accounts for 

the presence of declarations and their completeness in the period to September 1991

both authenticity and documentary compliance thereafter. 

The authenticity checks involved 'looking behind' declarations by reviewing all available documentation, files, postal names and addresses etc., during the audit for any indication that the tax exempt status might be in doubt. Account transactions were also reviewed. Checks that accounts in the same name with resident addresses did not exist elsewhere in AIB were added to the audit procedures in late 1992, following developments in the bank's technology systems.

A rating system is used by GIA. A branch received a 'Less than Satisfactory' rating in circumstances where the failure rate for standard of completion or the presence of DIRT declarations was 10% or higher. The declaration would be regarded as incomplete even in a situation where the customer had completed it properly in all respects but the branch had omitted to date brand and initial it on receipt. If a declaration did not conform fully to the procedures as set out in the Operations Manual, it would fail the audit test, even though it was in order from a legislative point of view.

Any one incident where a branch knowingly permitted a 'bogus' non-resident account to be opened or operated, whether at the branch or the RDC, would automatically result in an unsatisfactory rating.

A ‘Less than Satisfactory’ rating would also be applied in instances where the strict conditions governing the withdrawal of Special Savings Account (SSA) funds were being regularly overlooked.

Results of Internal Audit
The bank provided me with details which indicated that 1,187 branch internal audits were undertaken in the period 1986-1998. Copies of the reports were not available in 485 cases. The following table summarises the results and ratings in relation to non-resident accounts in the remaining 702 audits.

Notes.

1. Reports include Special and Short Audits

2. Where summary of report stated no comment these were deemed satisfactory unless other information to the contrary was provided.

Audit follow up and Reporting
Each audit report was sent to the relevant General Manager, together with an additional copy for the Branch Manager. To the extent that the branch received a 'Less than Satisfactory' rating in any particular area, the Branch Manager was requested to put matters identified in order. Where there were serious shortcomings in a particular Key Area, the Branch Manager is requested to do a full review of that Key Area. If a branch fails in more than 5 of the Key Areas, a further full audit is normally carried out at the branch by GIA within 6 months.

In all cases where shortcomings have been identified, the General Manager must confirm to GIA within 3 months that the necessary action to correct the shortcomings has been taken. If GIA do not receive this confirmation, they raise the matter with the General Manager. 

For the period commencing 1 October 1991, the following action was taken where internal audit identified an instance of deliberate abuse of procedures in regard to the authenticity of the non-resident status of a customer

GIA advised Group Taxation Department

Group Taxation Department liaise with the branch and arrange for the branch to calculate the relevant DIRT (retrospectively to the date of opening of the account or 6 April 1986 if later), together with interest on late payment

This total is included in the next half yearly DIRT payment.

Audit Committee
The Group Audit Committee is briefed annually on the general outcome of audits. The information supplied indicates that this briefing included the following references to non-resident compliance

In December 1990 the committee was briefed on a Composite Rate Tax issue in the UK and a less than satisfactory rating received by the Retail Deposit Centre due to non-compliance with Form F and mandate procedure.

A special report which included material on DIRT compliance was made to the committee in March 1991. This is dealt with in detail in Chapter 27.

In early 1993 the committee noted that while the situation with regard to the validity of non-resident status had improved significantly, shortcomings with regard to documentation were still being identified in the audit process. However, immediate action was taken to rectify the accounts in question and confirmation of the implementation of internal audit recommendations was being required within three months.

In early 1996 the committee noted that the main failings in the area of accounts exempt from DIRT related to the standard of completion of documentation rather than to the legitimacy of the non-resident status.

In early 1997 the committee noted that the level of compliance with procedures showed a small improving trend. Failings continued to relate more to completion of documentation in accordance with specific and demanding Revenue requirements, rather than the legitimacy of the status of such accounts. The anticipated introduction of new documentation and somewhat eased requirements of Revenue was expected to lead to improved compliance.

In February 1998 the committee noted that for the second year in succession, an improvement in the level of compliance with bank policy and procedures was evident in this important area. As reported previously, failings, where found, related more to the standard of completion of the requisite declarations, than to the non-residency status of the account holders.

Major Cases Investigated by the Bank 
Since October 1991 four serious breaches have been identified resulting in payment to Revenue of £1,654,703.66 of DIRT and interest. In this context the bank defines "serious" as being cases other than those involving administrative or technical breaches i.e. instances involving potentially deliberate or material breaches. 

These cases arose in Waterford, Castlebar, Stillorgan and Portlaoise.

Waterford
In January 1995, following a routine internal audit of AIB, The Quay, Waterford, GIA reported serious breaches of bank practices and regulations, including breaches of a tax/DIRT related nature, with regard to the operation of three different account connections.

Following receipt of legal advice, the matter was investigated in detail. DIRT was found to be due but unpaid in two of the three cases, with a significant amount of the liability arising in one case. DIRT due amounted to £643,484.12 with interest on late payment amounting to £390,075.58, bringing the total to £1,033,559.70. Following calculation, this amount was included in the next DIRT remittance to the Revenue Commissioners.

Customers were interviewed and advised that the conduct of their banking affairs generally and the non-application of DIRT to interest was highly inappropriate and that these practices were to cease immediately and that retrospective DIRT and interest thereon was being collected from them.

The involvement of staff was also examined. The resignation of the most senior member of staff was accepted. Other staff found to have contravened internal procedures were disciplined.

The bank made a return of relevant aspects of the largest case to Revenue under Section 230 of the Finance Act 1992.

Castlebar
On 23 October 1995, the Office of the Chief Inspector of Taxes wrote to the Chairman of AIB in connection with an issue arising from a tax audit in Castlebar. The Principal Inspector stated that he had reason to suspect that a deposit account book produced to Revenue and purporting to come from the Castlebar branch may not have been genuine. He asked that the matter be investigated and clarified. 

The matter was investigated by GIA and a report issued to the Head of Group Taxation. The Head of Group Taxation met with the Principal Inspector on 17 January 1996 to explain the position. He confirmed that investigations had revealed that the account in question was not on the bank’s system and that all bank branch balance records had been examined between the relevant dates and that there was no evidence that the account ever existed in AIB Castlebar.

The investigation revealed that an official who had been in charge of a sub-office, who had recently left the service of the bank to join another financial institution, had opened a number of these accounts which were not on the bank’s system. The account raised by Revenue was one of these.

The Head of Group Taxation contacted the Regional Manager and requested that he commission a full review of all non-resident accounts at the sub-office. This review was conducted and on 8 May 1996, the Head of Group Taxation wrote to the Principal Inspector advising him of the outcome. Additional payments of £579,000 were made including £220,000 in respect of interest on late payment. He also advised that the other actions agreed had been undertaken.

[See also Chapter 7, Section 3]

Stillorgan

On 20 July 1998, the Secretary of AIB received a letter from the Office of the Chief Inspector of Taxes (copied to the Head of Group Taxation) that, in the course of an investigation, it had come to the attention of Revenue that a taxpayer maintained an account with a non-resident address in the Stillorgan branch and that funds from that account were subsequently transferred to the Isle of Man. The bank was requested to

explain the circumstances in which the account was opened and maintained and the funds transferred offshore

produce the non-resident declaration for inspection

prepare a report on DIRT compliance in the branch.

The matter was investigated in detail by GIA. On 1 February 1999 a meeting was held between AIB Group Taxation Department and two Higher Grade Inspectors of Taxes in Investigation Branch for the purpose of responding to the information request. The bank gave summary details of their investigation into the circumstances of the opening, maintenance and closure of the account in question. As a result of this, an official from the branch has been requested to provide a formal statement.

With regard to the general level of DIRT compliance in the branch, there had been a number of internal audits in the branch where a less than satisfactory rating had been received with regard to DIRT compliance. The matter had resulted in disciplinary action. The recent investigation had revealed that tax amounting to £35,432.27 (to include interest on late payment) had not in fact been remitted. £26,524.71 of this was included in the October 1998 DIRT remittance and £8,907.56 was to be included in the April 1999 DIRT remittance.

Portlaoise
The branch maintained a non-resident joint account for the customers (a husband and wife) for many years. The wife had a business in Northern Ireland. The customers were paid gross interest on their account over the years on foot of a declaration of non-residence using the Northern Ireland address.

In April 1995, the customers moved the money from a demand account at the branch to a term account at the Retail Deposit Centre. A new declaration of non-residence was completed but queried by the branch. A memorandum of events records that it transpired in a meeting held at that time that while the clients had a business in Northern Ireland and travelled there regularly, they were in fact Irish resident.

On contacting Group Taxation, the branch was advised to calculate the DIRT retrospective to 6 April 1986 plus interest on late payment which, in aggregate, amounted to £15,488.50 and to include same in the next DIRT remittance. There was no correspondence exchanged with Revenue.

An internal audit conducted in the branch in May 1995 produced a satisfactory rating under the heading of DIRT compliance.

Internal Management Review
Outside the internal audit process certain other organs of the group were involved in monitoring and management of DIRT compliance. These were in particular the Group Taxation Department and the General Manager of Branches - Ireland and the General/Regional Managers. The efforts and achievements of these organs in this regard are outlined in Chapter 25.

External Review
Central Bank Review
No issues in relation to non-resident compliance were raised by the Central Bank of Ireland. However, the bank reported its state of affairs from the view point of non-resident compliance to the Central Bank in 1991 and 1992. The details of these reports and discussions are set out in Chapter 25.

External Audit Review
As part of the Group audit, the bank’s external auditors examine a sample of internal audit reports and also undertake a number of independent audits of branches. The external auditors make a summary report to the Group Audit Committee annually. More detailed reports are also made to relevant Business Unit Heads.

Reproduced below are the relevant comments for the years under review where an issue in respect of non-resident accounts and exemption from DIRT was referred to by the external auditors.

AIB

In certain years the external auditors reported the result of their own direct work. In those years the outcome can be summarised as follows

Direct Audit Findings - External Audit
	Year
	Branches Sampled
	Branches with Exceptions
	Issue
	Error Rate

	1989

1991

1994

1997
	4

4

4

3
	1

1

1

1
	Form Fs could not be located for Accounts 

Flagged as non-resident

Appropriate Form Fs not on file

Form Fs and declarations not located

No declaration on file
	40%

20%

25%

10%


In other years the external auditors examined the result of internal audit and summarised its findings. Their report to the Audit Committee indicated that internal audit findings mirrored their own. These reports all of which relate to non-resident declaration forms may be summarised as follows

	Accounting Period

Ended
	Number of Internal Audit Reports Reviewed
	Error Rate

	March 1992

December 1992

December 1993
	28

37

27
	25%

43%

46%


AIF
The external audit also noted deficiencies in the administration of non-resident deposits introduced by branches to the RDC. It reported in January 1992 that "AIB branches do not always forward the relevant non-resident declaration forms to the RDC on a timely basis. As a result the group is exposed to a potential liability for Revenue penalties."
In response the Head of Branches in AIB indicated that strict procedures were now in place with respect to such deposits including the cancellation of deposits after 30 days if documentation has still not been received.

In its report to management the external auditors also noted that in 3 instances in a sample of 29, DIRT was not being deducted for non-residents even though the proper authorisation forms were not obtained and noted. "The company is exposing itself to a potential liability for the DIRT, if it is found to be not deducting DIRT when required."
The external auditors recommended that all accounts be set up as DIRT paying accounts, and only made DIRT free when the relevant form was received.

This matter arose again in 1993 when the external auditors reported that their review of non-resident deposits indicated that the relevant declaration of non-residency allowing interest to be paid free of DIRT was not held in all cases. They noted that management were updating procedures and would incorporate their recommendations.

AIBCM
No issues were reported by the external auditors of AIBCM in the area of non-resident accounts.

Administration of the Taxes Acts
Revenue Inspection of Declarations
Revenue inspected declarations of non-residence as follows

	Bank/Branch
	Date of Inspection
	Sample Size
	Declarations Missing
	Queries Raised

	AIF - Naas

AIF - Drumcondra

AIB - Kilcock

AIB - Crumlin

AIBCM
	March 1999

March 1999

April 1998

April 1998

March 1999
	74

44

38

58

74
	0 a
0 

0 

0 

1 b
	0

0

2

9

0


a Reference to branches in the case of AIF are to the originating branch within the AIB network.
b A replacement declaration was supplied on 19 March 1999.
Investigation Branch Enquiries
The Revenue Investigation Branch were involved in the investigation of six specific cases and in addition widened their focus to encompass DIRT compliance by the whole group in a meeting in February 1991. This widening arose in the context of cases being investigated in Skerries and Templemore. The details of these two cases and the wider investigation work are set out in Chapter 7 - Section 3.

The enquiries on the other cases did not involve any material breaches of the Taxes Acts or were disposed of following the supply of information by the bank.

The Office of the Chief Inspector was also involved in the Castlebar and Stillorgan cases outlined earlier. The Waterford and Portlaoise cases were internally investigated and disposed of.

Interest Reporting
Returns of Interest paid gross under Section 891 of the Taxes Consolidation Act 1997 were duly filed for all banks in the group.

Result of Work Performed by the Appointed Auditor
The Auditor reviewed branches of AIB at Ballyshannon, Dalkey, Enniscorthy, Killmallock, Rathkeale, Skibbereen, Tralee - Castle Street and Tralee - Denny Street. In addition AIBCM and AIF were reviewed. The following are the results of the review.

	Tax Exemption

	Documentary Compliance - Declarations of Non-Residence (Form 37)

	Bank
	AIB
	AIBCM
	AIF

	Sample
	787
	307
	179

	No Declaration held
	3
	1
	0

	Late dated Declarations

Undated Declarations

Declaration Validity Exceptions
	101

1

25
	239

2

17
	19

3

14

	Total Declaration Exceptions
	130
	259
	36

	Percentage Exception
	17%
	84%
	20%

	Authenticity Risk Profile - Non-Residents

	Bank
	AIB
	AIBCM
	AIF

	Sample
	735
	307
	69

	Risk Indicator
	
	
	

	Irish Address
	41
	0
	0

	PO Box or ‘Care of’ Address
	27
	1
	3

	Hold Mail
	8
	165
	38

	Transaction Profile
	28
	0
	0

	Accounts with Liens
	0
	18
	6

	Other
	10
	0
	5

	Total accounts with Risk Indicators
	114
	184
	52

	Percentage with Risk Indicators
	16%
	60%
	75%

	Accounts also with documentary exceptions
	36
	141
	22

	Accounts where banks believe they hold appropriate evidence of non-residence
	95
	46
	45

	
	
	
	

	19Documentary Compliance - other Exempt Accounts and SSAs

	Bank
	AIB
	AIBCM
	AIF

	Account Type
	Exempt
	SSA
	Exempt
	SSA
	Exempt
	SSA

	Sample
	116
	65
	0
	0
	34
	12

	No Declaration
	0
	0
	0
	0
	2
	7

	Declaration Exceptions
	20
	0
	0
	0
	0
	0

	Total Exceptions
	20
	0
	0
	0
	2
	7

	Percentage Exceptions
	17%
	0%
	0
	0
	6%
	58%


	Interest Reporting Exemption
	
	

	Documentary Compliance (Form F)
	
	

	Bank
	AIB
	AIBCM
	AIF

	Sample
	468
	278
	83

	No Form
	77
	58
	11

	Percentage Exception
	16%
	21%
	13%


Chapter 25 : Reclassification of Accounts by AIB Group
Background
There was a recognition within AIB from 1989 onwards that the group needed to address compliance with non-resident procedures.

This recognition culminated in 

efforts to stop the branch network accepting any potentially bogus non-resident accounts after 1989

the taking of positive steps in 1991 to reclassify existing bogus non-resident accounts.

The first set of measures were described by the bank's former General Manager - Branches as part of a range of issues being addressed at the time in the context of a new structure for the company. The second phase arose out of an approach by Revenue in February 1991.

Origin of the Non-Resident Problem 

The bank has pointed out that the origin of the non-resident compliance problem lay in the historical position, under which pre-1986 provisions allowed exemption from reporting of interest paid to non-residents on the basis of a notice (Form F) under which an account was classified as non-resident in circumstances where the notice declared that the beneficiary of the interest (who was not named) was non-resident.

The bank contended that 

The pre - 1986 legislative provision was open to abuse

Non-resident books of banks contained accounts opened before 1983 when banks had no function in checking the bona fides of a person signing a Form F or of the beneficial owner of interest.

There were several exchanges with Revenue on the problem over the years 1963 - 1986.

There was a major competitive issue for banks as other financial institutions (particularly building societies) could offer complete confidentiality from reporting of interest to Revenue which was valued very highly by customers.

There was sensitivity in both official and banking circles that any severe action across the area of non-resident accounts would cause a flight of funds. The economy was in difficulty and liquidity was tight. A flight of funds would have had negative repercussions on interest rates and exchange rates.

With the introduction of DIRT the existing pool of non-resident funds became eligible for exemption from the tax on the basis of the existing Form F notice for a transitional period up to April 1987.

In regard to the situation that pertained on the introduction of DIRT AIB bank contended that

At its introduction, there was considerable sensitivity to the potential for a flight of funds and its consequences for the economy. 

On the expiry of transitional provisions in 1987, the Minister for Finance gave assurances that, while Forms 37 were inspectable, no such inspection would in fact take place at any time. The only inspection of Forms 37 ever conducted in AIB was in April 1998, some twelve years after the introduction of DIRT.

Despite efforts by the financial sector to comply with the new DIRT provisions, there was evidence that bogus non-resident accounts were still a problem in 1987 and 1988 and that Revenue and the Department of Finance were aware of this.

Attempts to address the Problem in 1990
Internal AIB documentation indicated that the General Manager - Branches was involved in moves to address this matter in the 18 months leading up to February 1991. A memorandum of a meeting on 31 January 1991 between the Group Taxation Department and the General Manager - Branches records that the General Manager advised that the present policy of the bank which had been in place for the previous 18 months or so since he took up his present position was that only genuine non-resident accounts could be excluded from DIRT. All other Anon-resident@ accounts which were formerly the subject of a Form F had since been made liable to retention tax in situations where they remained with AIB.

In evidence the General Manager - Branches explained that this was being pursued in the context of an attempt to change culture within the bank and in 1990 the thrust of the efforts were towards ensuring that new accounts opened by the bank and categorised as non-resident were genuine.

The efforts did not extend at this time to reviewing existing accounts.

While this pertained within the branch network there is evidence that approximately ,15m was reclassified as DIRT liable in the RDC of AIF in the year ended December 1990. 

The 1991 Reclassification Exercise
Revenue Approaches
In early February 1991 Mr McCarthy of the Revenue's Inspection Branch informed the bank that he wished to discuss the administration of non-resident accounts on a bank-wide basis. A meeting subsequently took place on 13 February 1991. The issues discussed and the results of the discussions are outlined in Chapter 26. Subsequently Mr McCarthy wrote to the bank and a series of telephone discussions were recorded by the bank.

There is disagreement between Revenue and the bank on the interpretation of discussions, letters and telephone communications. For purposes of this Chapter, I am recording the AIB understanding of the agreement as set out in its internal papers in order to present a coherent summary of the action undertaken by the group in response to the Revenue approach.

AIB Summary of Meeting of 13 February 1991
The internal papers of AIB record the bank's understanding of the Revenue demands in the following terms.

That an examination of all non-resident accounts be carried out and each Branch Manager certify to his Regional Manager that, as at 30 June 1991, all non-resident accounts exempted from Retention Tax were genuine.

That AIB, in turn, provide the Revenue with a similar certification.

That it become part of the Internal Audit brief to check exempt non-resident accounts to 

ensure that the appropriate declaration was held.

look behind such declarations in order to check their authenticity.

That, when accepting a Form 37 on or after 30 June 1991, the person accepting such declaration should sign it.

The bank was also required to note that

when carrying out the certification, any interest paid gross on bogus non-resident accounts between the 6 April 1990 and the date of the exercise would be the subject of a Retention Tax payment to be negotiated with the Revenue without penalty and publication.

where the Revenue discovered any irregularities after 30 June 1991, both the bank and the official involved would be subject to prosecution.

Implementing the Revenue Demands
An ad hoc committee was established to examine how the above matters might be approached. The committee included a number of Regional Managers, the Group Taxation Manager, representatives from Financial Control and the Retail Deposit Centre and a representative of the Head of Branches. The paper discovered in this connection set out a list of issues to be examined by the committee.

The issues to be addressed included 

how to handle bogus non-resident accounts closed since April 1990 

the weeding out of extant bogus non-resident accounts and the treatment of interest paid gross in October 1990

how to handle cases of documentary non-compliance on the part of accounts adjudged to be those of genuine non-residents

how the associated exchange control issues might be handled in circumstances where the accounts were to retain their non-resident (external) status for Central Bank reporting purposes but were being classified as DIRT liable for tax purposes.

The result of the committee's work was a set of instructions issued to branches and the RDC. A briefing pack, including a slide presentation was compiled and Regional Managers used this to brief Branch Managers.

Instructions Issued
I was informed in evidence that the process of account reclassification was undertaken by a committee chaired by a Regional Manager. The approach adopted was to brief managers at a series of meetings throughout the country and issue them with instructions.

Branches and the RDC were instructed to proceed as follows

Branch Managers were to carry out an examination of all non-resident accounts held at their branches and take the following action

accounts without declaration forms to be made DIRT liable

in a situation of doubt about the non-residential status of the customer the account should be made liable to DIRT.

in the case of the RDC which administered term deposits on a central basis, the branch introducing the deposit was to identify accounts to be recategorised and advise the RDC. In the case of missing declaration forms the recategorisation was to be done by the RDC itself.

leave the non-resident flag intact for Central Bank reporting purposes but under no circumstances should such funds be transferred outside the State as they were not eligible for credit to an external account.

to make no adjustment for interest paid gross in the past.

Branches were requested to have the exercise completed by 27 March 1991.

Monitoring of the Exercise

The bank has informed me that the ad hoc committee met on a number of occasions to consider progress and discuss problems arising mainly in relation to complaints from branches regarding the threat of loss to competitors of customers' funds because such funds were being made liable to DIRT.

Timing of Reclassifications
From evidence given to me in the course of oral hearings it appears that the bulk of reclassifications in the branch network were effected before the interest crediting in April 1991.

It appears from an examination of the relevant account balances that in the case of the RDC the major portion of reclassifications occurred in the period after April 1991.

In the case of term deposits held in the RDC, interest is credited on maturity. This makes the extent to which a post-April 1991 reclassification impacted on the DIRT yield difficult to estimate.

Retrospective DIRT
The exercise did not extend to a recalculation of DIRT in respect of accounts wrongly categorised as DIRT exempt in the past. This was a departure from the original Revenue directions as recorded by AIB and the correctness of this approach depends on which version of the February 1991 arrangement is taken.

Revenue would maintain the retrospection applies back to the commencement of the bogus non-resident status and applies for all periods of non-compliance

If the contemporaneous AIB version were accepted it would infer that DIRT would be liable on all deficient accounts from April 1990. However, AIB claims that the situation further evolved as a result of subsequent communications.

Chapter 26 deals with these issues.

Outcome of the Exercise
The net effect of the reclassification exercise is difficult to calculate in precise terms because it was organised on the basis of reflagging accounts without establishing any control totals over the volume of funds being recategorised as a result of the exercise.

Three indicative sets of figures are available to gauge the scale of reclassifications

An analysis of account volumes and numbers

A contemporaneous report produced around July 1991

The results of a lookback exercise completed in 1999.

Analysis of Movement in Volume and Numbers
AIB Branch Network
	
	March 1990
£'000
	March 1991
£'000
	Movement In Year

£'000

	Resident
	
	
	

	DIRT Liable

DIRT Exempt
	1,765,892

55,439
	1,881,467

20,347
	115,575
(35,092)

	
	
	
	

	Nn-Resident

DIRT Liable

DIRT Exempt
	74,227

359,702
	234,307

151,513
	160,080
(208,189)


The above figures indicate a net reduction of ,208m in non-resident funds classified as DIRT exempt in the year to March 1991. Any estimation of the total funds reclassified would need to take account of the net external flows of deposit funds. The reduction in the number of non-resident DIRT exempt accounts was around 20,000.

Allied Irish Finance
	
	December 1990
£'000
	March 1991
£'000
	June 1991
£'000
	Movement December 1990 to June 1991
£'000

	Resident
	
	
	
	

	DIRT Liable

DIRT Exempt
	634,381

66,836
	692,324

61,797
	757,049

65,352
	122,668
(1,484)

	
	
	
	
	

	Non-Resident
	
	
	
	

	DIRT Liable

DIRT Exempt
	18,665

400,302
	48,848

373,389
	165,590

249,244
	146,925
(151,058)


The above figures indicate that a net ,151m moved from non-resident DIRT exempt to DIRT liable funds in the half year to June 1991. The bulk of this reduction occurred after March 1991 (,124m). The gross movement as a result of reclassifications is difficult to estimate as it depends on the extent of net new funds.

The net reduction in numbers of non-resident DIRT exempt accounts was around 4,000.

Contemporaneous Reports
An analysis attached to a report on 29 July 1991 prepared by the Tax Compliance Manager indicates that in the two month period between 5 March 1991 and 7 May 1991 the movement in non-resident deposit levels were

	
	Branch
Deposits
£'000
	RDC
Deposits
£'000
	Total
£'000

	Balance at 5 March 1991
	364,591
	393,155
	757,746

	Balance at 7 May 1991
	175,701
	209,018
	384,719

	Movement in period 
	188,890
	184,137
	373,027

	Analysis of Movement

	Recategorised DIRT liable
	167,473
	167,240
	334,713

	Transfer to RDC - DIRT Liablea
	17,512
	-
	17,512

	Transfer to Branches DIRT Liablea
	-
	7,124
	7,124

	Transfer to other products
	3,137
	6,092
	9,229

	Lost to competitors
	2,385
	7,713
	10,098

	Other Movements
	(1,617)
	(4,032)
	(5,649)

	Movement in Period
	188,890
	184,137
	373,027


a It is unclear how the net internal movement of ,10m impacted on the figures.
The total amount of funds reclassified as DIRT liable deposits was calculated at ,359m.

Lookback Exercise 1999
Branch Network
In respect of the branch network the lookback exercise completed in 1999 identified those accounts whose status had altered to DIRT liable in the twelve months to March 1991.

The total movement in funds was as follows

£m

Reclassified to DIRT Liable - Non-Resident 161.5

Reclassified to DIRT Liable - Resident 18.2

Total Branch Reclassifications to DIRT Liable 179.7
Retail Deposit Centre
In the case of the RDC the lookback exercise identified ,155m of an increase in the volume of DIRT liable accounts between April 1990 and September 1991. 

A paper prepared in November 1998 by the RDC for the Group Taxation Department indicated that recategorisation of former DIRT Exempt non-resident funds had been effected as follows

	Period
	Transfers to Resident DIRT Liable
	Transfers to Non- Resident DIRT Liable
	Total

	
	£m
	£m
	£m

	January - December 1990
	3.64
	11.60
	15.24

	January - December 1991
	18.30
	176.74
	195.04

	January - March 1992
	1.10
	1.25
	2.35

	Total
	23.04
	189.59
	212.63


This appears to indicate that ,212m was reclassified in the 27 months to March 1992. ,105m was reclassified during the six months to 30 September 1991.

Comparison between 1991 Report and 1999 Lookback
	
	Branch Network
	RDC
	Total

	Reclassifications per Internal Report of July 1991 between 5 March and 7 May 1991
	184,985
	174,364
	359,349

	Lookback Exercise

1 April 1990 - 31 March 1991
	179,700
	-
	374,740

	1 January 1991 - 31 December 1991
	-
	195,040A
	


Although both exercises offer broadly similar results as to the extent of reclassification care is necessary in interpreting these figures since they were compiled on a different basis and span different periods.

Classification Movements
The designation of non-resident Irish Pound funds in the branch network and the RDC following reclassification compares with the current book as follows.

	
	Branch Network
	Retail Deposit Centre

	
	DIRT
Exempt
	DIRT
Liable
	DIRT
Exempt
	DIRT
Liable

	Following Reclassification
	151,513
	39%
	234,307
	61%
	255,346
	62%
	153,846
	38%

	Currently
	163,987
	70%
	69,310
	30%
	584,607
	88%
	76,835
	12%


Following reclassification only 39% of non-resident accounts were treated as DIRT exempt in the branch network. The corresponding proportion in the RDC was 62%. These percentages have risen over the intervening period to 70% in the case of the branch network and 88% in the case of the RDC.

The bank has informed me that accounts which were classified as non-resident but liable to DIRT could have arisen from the following situations

A Form 37 was not received by the bank from the relevant account holder.

The bank had reason to be dissatisfied as to the accuracy of a declaration of non-residence supplied to it.

A non-resident account holder may have consciously decided that he or she would not sign a declaration of non-residence on Form 37 for reasons of confidentiality (typically, a fear of the exchange of information under the provisions of a tax treaty between Ireland and another country) and was prepared to suffer the consequent deduction of DIRT.

AIB Review of the Reclassification Process
In July 1991 the Tax Compliance Manger set out details of the background to and outcome of the reclassification exercise. The full text of that document and others referred to therein is set out in Appendix H.

Branch Certifications
According to the AIB version of the meeting with Revenue two certifications were demanded by the Revenue.

a certification by managers that non-resident accounts designated as DIRT exempt were genuine whether held in the branch or the RDC and that such accounts were supported by the appropriate non-resident declarations

a certification by AIB to Revenue on the result of this process.

1999 Lookback - DIRT at Issue
In the course of the lookback exercise completed in 1999, and without any admission of liability AIB sought to establish the potential DIRT at issue arising out of the reclassifications effected. The bank has stressed that this estimation was done on a very conservative basis and its purpose was to rebut media reports of a potential liability of ,100m.

Chapter 26 refers to the interaction between Revenue and AIB and the contentions of both sides in regard to whether AIB had any retrospective liability for DIRT arising out of the reclassifications effected.

Two separate bases were used to estimate the DIRT at issue - scenario testing and sampling combined with systems interrogation. Scenario tests indicated that a figure in the range of ,25m - ,32m represents the outer limit of the DIRT at issue. The sampling and systems interrogation exercise indicated an outer limit of the order of ,35m.

The report produced following the exercise noted that these estimates were prepared on a conservative basis due to the fact that, in the absence of specific information, the bank worked on the basis that in the case of accounts in existence at April 1990, which were recategorised from DIRT exempt to DIRT liable at any time between 6 April 1986 and 30 September 1991, all were "bogus" for the entire period prior to recategorisation. However, included within this category would be genuine recategorisations, such as in the case of returning emigrants, details of which AIB were not in a position to determine. Also included would have been accounts of genuine non-residents where the appropriate declarations were not in place.

Pricewaterhouse Coopers independently examined the methodologies used and the report assumptions and tested certain samples to determine whether they were supported by underlying records. They reported their opinion that

the scenario tests and their outcomes, as described in the report have been performed using the methodologies described and provide a reasonable basis for the estimation of the DIRT at issue for the period 6 April 1986 to 30 September 1991.

the DIRT at issue, estimated by way of sampling deposit accounts in AIB and systems interrogation in AIF and set out in the report does not materially misstate the DIRT at issue for the period 6 April 1986 to 30 September 1991.

The lookback exercise did not extend to the non-resident book of AIBCM. An examination of the records (less than 50 non-resident accounts mainly deposits by multinational companies and institutions) strongly indicated that bogus non-resident accounts were not an issue.

The exercise did not appear to examine ,35m of deposits reclassified from DIRT exempt resident accounts. The focus of the lookback was on bogus non-resident accounts only.

In addition to the reclassification of non-resident Irish Pound funds, which was the subject of the lookback exercise, approximately ,10m in foreign currency funds were the subject of reclassification after June 1991. This review was prompted by the extension of DIRT liability to certain foreign currency accounts for the first time in June 1991.

Reporting of Reclassification Exercise to Central Bank
AIB has been unable to locate details of any matters raised by the Central Bank in this connection. However, the AIB was aware from evidence given by the Governor of the Central Bank to the Public Accounts Committee on 15 October 1998 that the then Group Financial Director of AIB discussed the matter with the Central Bank.

At the meeting, which was requested by the Group Financial Director, the Central Bank official records that the following was outlined to the Central Bank

the problem facing AIB relating to non-resident deposit accounts

that AIB had received correspondence from the Investigation Branch of the Revenue Commissioners indicating that it was aware of irregularities relating to the classification of deposit accounts as non-resident which were in fact opened by Irish residents

that Revenue had requested AIB to carry out an investigation into all non-resident deposits and to examine the accuracy of the payment by AIB of DIRT for the current half yearly DIRT tax period

that Revenue was not investigating prior years and that his understanding was that an amnesty was being granted by Revenue in respect of non-resident account irregularities existing prior to the current period

that it was the understanding of AIB that the Revenue Commissioners were conducting a similar investigation into all Irish credit institutions. The Group Financial Director enquired as to whether the Central Bank had received any correspondence from the Irish Revenue authorities. The Central Bank official informed AIB that he was not aware of any correspondence of this nature having been received

that AIB had conducted an initial investigation into all non-resident accounts in branches in the Republic and that it was understood that up to ,600m of non-resident deposit accounts may be mis-classified i.e they were deposits from Irish residents. It was emphasised that these were preliminary estimates which would require detailed investigation

that if these estimates were correct, that AIB would be required to pay additional DIRT of up to ,5m in respect of the latest DIRT half yearly payment

that the full investigation of all non-resident accounts would not be completed until June 1991

that the above development gave rise to the following concerns for AIB

returns submitted to the Central Bank reflected significant mis-classifications of its resident/non-resident deposit accounts i.e. up to ,500m classified as non-resident should be classified as resident

that a significant withdrawal of Anon-resident@ deposits could be suffered if these became liable to DIRT. However, as all credit institutions were subject to similar action the outflow of funds may not materialise. 

Central Bank record of telephone conversation between the Group Financial Director and the Central Bank on 25 April 1991
The Group Financial Director outlined the problem of the misreporting of accounts for DIRT purposes. He reported that AIB was to get its "house in order" by June and work to this effect was proceeding. So far no large outflows of deposits had been reported.

He went on to refer to the attitude of the Group's internal auditor which was that on a strict reading of the communications from the Revenue Commissioners, that AIB had a contingent liability amounting to some hundreds of millions of pounds virtually going back to the introduction of DIRT.

The Group Financial Director was not in agreement with this view because, inter alia, the Revenue Commissioners were prepared to extend an unofficial moratorium and did not propose to question DIRT returns earlier than the previous October.

Central Bank record of meeting between AIB and the Central Bank held on 8 May 1991
The Group Financial Director said that the task of regularising accounts was in progress and would be completed by end-June. He said that as far as he was aware all financial institutions had been approached by the Revenue Commissioners regarding the classification of accounts for DIRT.

Central Bank record of telephone conversation between Mr Kevin Kelly, AIB and the Central Bank on 3 April 1992
Mr Kelly stated that the Irish Revenue authorities had agreed that no retrospection of DIRT would be applied in respect of bogus non-resident accounts provided that AIB undertook a review of all non-resident accounts. Mr Kelly stated that this review had been completed and that he was satisfied that the situation was now in order and that no fines had been imposed by the Revenue authorities on AIB. 

Chapter 26 : Differences between AIB and Revenue over Interpretation of 1991 ‘Arrangement’
Background
A meeting took place on 13 February 1991 between AIB - Mr Jimmy O’Mahony (Group Taxation Manager) and Ms Deirdre Fullen (Tax Compliance Manager) and Revenue - Mr D.A. MacCarthaigh (Senior Inspector, Investigation Branch) and the three other Senior Inspectors in that Branch, Mr P. S. Ó Donghaile, Mr D. Roddy and Mr L. Liston. The subject matter of the meeting was the administration and control over non-resident accounts in AIB.

As a follow up to that meeting Mr MacCarthaigh wrote to Mr O’Mahony on 15 February 1991 reiterating the oral invitation to have all non-resident accounts re-examined by 30 June 1991. Any cases misclassified prior to 30 June 1991 were to be the subject of a DIRT payment to be negotiated at Investigation Branch without penalty or publication.

The 30 June 1991 deadline for the re-examination of accounts was later amended to 30 September 1991 by agreement.

Conflicting Positions
There is a fundamental disagreement between AIB and Revenue about the nature of the arrangement made in February 1991 regarding payment of DIRT in respect of interest on accounts which had been wrongly classified as non-resident.

AIB contend that the terms of the letter issued by Mr D.A. MacCarthaigh on 15 February 1991 were modified by reference to telephone calls and meetings after that date and they have contemporaneous notes of the nature and content of these contacts. They claim that these notes are proof that an evolving situation existed which culminated in there being no requirement to collect and pay retrospective DIRT to Revenue.

Revenue contend that Mr MacCarthaigh’s letter represents the arrangement and do not accept that it was modified except by specific amendments agreed with AIB. They claim that AIB notes of conversations and meetings do not represent accurate accounts of what took place. They are therefore seeking payment of DIRT liabilities for periods in which accounts were wrongly classified as non-resident.

The two contrasting views are set out hereunder. 

The AIB version has been extracted from a submission made to me in the course of my investigation. The Revenue version has been extracted from a response furnished by the Chairman of the Revenue Commissioners to the Committee of Public Accounts on 20 October 1998 in response to evidence given by AIB officials at the Committee meeting of 15 October 1998. Copies of key documents are included at Appendix H.

AIB’s Position
Revenue Initiative February 1991
In late 1990, the Office of the Inspector of Taxes, Investigation Branch (IB) was in discussion with the then Group Taxation Manager of AIB, Mr James O’Mahony on a small number of individual cases. On 5 February 1991, Ms Deirdre Fullen, then Tax Compliance Manager, AIB had a telephone discussion with Mr Tony McCarthy, Senior Inspector of Taxes in IB. In the course of that discussion, when Ms Fullen was re-scheduling a meeting originally called by IB to discuss these cases, Mr McCarthy stated that he would "like to widen the agenda [for the forthcoming meeting] somewhat and, rather than dealing only with the two specific cases in question, to deal with the situation as it relates to branches of AIB in the Republic of Ireland as a whole". He stated that Revenue "do not hold AIB in high esteem" and that "certain issues keep recurring". He went on to say that "if we [AIB] are prepared to be pragmatic, the Revenue are prepared to look forward rather than back". A contemporaneous note of the discussion was taken by AIB.
Meeting of 13 February, 1991
A lengthy meeting was held on 13 February 1991 between AIB Group Tax Department (Mr O’Mahony and Ms Fullen) and representatives from IB led by Mr McCarthy.

This meeting and subsequent telephone discussions/meetings, all of which were recorded in file notes, are highly important as they confirm AIB’s stated position that there was an arrangement entered into with Revenue, which evolved over a period in 1991, whereby the problem of non-resident accounts was to be addressed in a particular way with no requirement, due to the sensitivity of the issue, to collect retrospective DIRT.

A number of salient points should be highlighted.

The initiative to deal with the wider problem of ‘bogus’ non-resident accounts was taken by Mr McCarthy before the meeting.

Mr McCarthy reiterated in his opening remarks at the meeting on 13 February that he wished to "widen the agenda to cover off the question of AIB Bank and its handling of non-resident accounts."
Mr O’Mahony stated that, since April 1990, a determined effort had been made to ensure that only genuine non-resident accounts had been exempted from DIRT by AIB. However, he qualified his remarks by stating that "things have improved significantly in this regard [i.e. as at February 1991] but it will take time". This action had been initiated by the Head of Branches and the Regional Managers at the instigation of the Group Taxation Manager. An examination of this area was also subsequently commissioned by the Group Financial Director as a result of difficulties which had been discovered in this area in the UK Branches. In December 1990 the AIB Finance Retail Deposit Centre (RDC) was also updated on the procedures for non-residents.

[From a review recently completed of what occurred between April 1990 and March 1991, it is evident that there was a significant improvement in compliance in the Branch Network after April 1990 and between March 1991 and September 1991 in the case of the RDC].

Mr McCarthy stated that Revenue were to "talk to all financial institutions in order to create the proper environment." Mr O’Mahony highlighted this as being a very important aspect.

Mr McCarthy stated that "for the first time, the Revenue are very serious about cleaning up the position once and for all."
Mr McCarthy initially gave AIB until 31 May 1991 (or longer if required) to undertake an exercise on non-resident accounts. He went on to say that "he would expect that any accounts which are incorrectly paid gross interest after to-day would have the tax paid over by the bank". The note goes on to say, "they do not propose to charge any penalty nor to have any publication. What the Revenue wish for is an amicable resolution of the whole issue". In response, Mr O’Mahony suggested that Revenue give AIB until 30 June 1991 to carry out the exercise and this was accepted.

Revenue clearly expected that, from that date forward, everything would be in order. The note states "Revenue are not so much looking back into the past but wish to look to the future".
The specific cases for which the meeting was originally arranged were dealt with at the end of the meeting.

The discussion was clearly wide ranging but the detailed file note and supporting evidence tends to show

- that Revenue were aware of the nature and extent of the problem across the industry and decided to address it. This was not an isolated approach to one bank to discuss a small number of cases.

- that AIB made no attempt to deny that there was a serious problem and indicated that it had already commenced an exercise in this area. This was received positively by the Revenue. There was no suggestion at the time that this earlier initiative by AIB to remedy the problem should be treated any differently to the Revenue’s proposal.

- that Revenue were intent on tackling the problem on a prospective basis by having a detailed exercise carried out over a period of time and ensuring that new procedures were adopted so that the issue did not recur.

In essence, AIB records that it was invited to examine all non-resident accounts up to a certain specific cut off date (initially agreed as 30 June 1991) and get its affairs in order. With regard to any problem cases uncovered after that date, the bank would have to pay the DIRT if the account was incorrectly classified and take appropriate action if staff complicity was an issue. There would be no penalty or publication for issues up to 30 June 1991. Revenue themselves described their approach as "an amicable resolution of the whole issue". The clear intent was that the arrangement was prospective. Revenue said that the same approach would apply across the industry. It was designed as a pragmatic solution to a very sensitive issue and accorded with Revenue’s treatment of this subject in earlier years.

Revenue Letter of 15 February, 1991
Two days later, the Revenue wrote to Mr O’Mahony confirming their understanding of the meeting. The text is self explanatory, but a number of issues require specific mention 

- Revenue noted that action on this front had commenced in April 1990. They also noted the increased role of the Group’s Internal Audit Department (GIA) but incorrectly noted that GIA checked the authenticity of non-resident account holders from that date also. This was subsequently clarified and Revenue accepted in their letter of 7 March 1991 that the authenticity check would only come into operation as part of the new procedures. Mr O’Mahony confirmed this to GIA.

- AIB were invited to conduct an exercise across all non-resident accounts and were given until 30 June 1991 (subsequently extended to 30 September 1991) to complete it. The nature of the exercise requested was clearly extensive which does not accord with Mr Quigley’s assertion to the PAC that what was being examined at that stage was a small number of accounts.

- Revenue stated, in relation to the examination of non-resident accounts, "any cases discovered prior to 30 June 1991 will be the subject of a DIRT payment to be negotiated at this branch without penalty and without publication". This was not what had been said at the meeting where the non-retrospective nature of the agreement had been stressed. Mr O’Mahony sought clarification in a telephone discussion with Mr McCarthy on 26 February 1991 where the latter confirmed that "if relevant, any DIRT payment to be negotiated would relate only to that on interest paid subsequent to 5 April 1990."
Precedents Supporting AIB’s Position
It is not unusual for Revenue to enter into arrangements with taxpayers or taxpayer groups which result in an extra-statutory arrangement. Such arrangements sometimes involve the non-collection of prior liabilities. An example of this was the arrangement entered into with the building sub-contractors in 1970. It was widely known that widespread tax evasion existed in this sector. Specific legislation for a new tax collection system was introduced in the Finance Act, 1970. Revenue did not pursue prior year liabilities. A more recent example is VAT on the importation of services referred to as "4th Schedule" and other services received from abroad. There was extensive non-compliance with this legislation, which dated from 1972. Revenue issued a Statement of Practice in 1990 [SP VAT 1/90] in an effort to improve compliance in this area. It states "Any person who has not discharged a liability in respect of the payment of VAT on services received from abroad in the past should contact the local tax office with a view to regularising the position. The Revenue Commissioners will deal constructively with such cases." In effect, retrospective VAT was not collected in all cases and, where it was, the general rule was that it was for a maximum of two years previously. Frequently, such arrangements, particularly at individual taxpayer level, may not be documented or may be only partly documented. These arrangements are entered into by Revenue under their ‘Care and Management’ powers. AIB can, if required, provide independent expert witnesses who will vouch for this.

Liability to DIRT
In a further telephone discussion with Mr McCarthy on 5 March 1991 Mr O’Mahony advised that it was AIB’s intention to have the exercise concluded by 2 April 1991 (the next interest payment date for the bank). He also stated that the DIRT payment for October 1990 had already increased (by £5m) in view of the earlier commencement of the exercise (as advised at the meeting). In view of this, Mr O’Mahony expressed the view that it would be evident to Mr McCarthy from the next payment that things were in order.

Revenue Board Approval
The main purpose of Mr O’Mahony’s telephone call to Mr McCarthy on 5 March 1991 was to discuss issues which had been raised by AIB senior management. In particular, AIB was anxious to ensure that IB were acting with the authority of the Revenue Board and that the other financial institutions were also being approached. Mr McCarthy advised that he viewed the Revenue initiative as an "amnesty" up to 30 June, 1991. He went on to advise that it was with the approval of the Board of the Revenue Commissioners that Enquiry Branch were asked to contact all the financial institutions with a view to clearing up the act once and for all. Mr McCarthy stated that they had gone right to the top in Bank of Ireland and that the Secretary of NIB was dealing with the matter.

This gave AIB the comfort it required and clearly demonstrated that the initiative was viewed in prospective terms by Revenue. AIB also concluded from this discussion that no retrospective settlement was being sought by Revenue and, in Mr McCarthy’s words an unofficial "amnesty" was being granted.

This demonstrates that AIB has a firm basis for its view that the arrangement was forward looking, no retrospective tax was to be collected or paid, the initiative was approved by the Board of Revenue, was intended to have application across the industry and was in accord with the Revenue’s "Care and Management" powers.

Implementation
A determined effort was made to act promptly on the Revenue initiative.

Annual Accounts of AIB
On 12 March 1991, Dr Donal de Buitléir, then Head of Group Taxation wrote to Mr John Keogh, then Group Financial Director, in advance of the finalisation of annual accounts, summarising the position in relation to liability to DIRT. This memorandum sets out his understanding of the position at that stage which was that the bank was being requested to settle any tax due since 6 April 1990. However, by advancing the exercise so that it was completed prior to 31 March 1991, this only left an exposure for the first six months from April to October 1990 but, in view of the fact that the DIRT payment had increased significantly in October 1990, he was of the view that any settlement, should it arise, would not be material. This reflected the tone of the exchanges between Mr O’Mahony and Mr McCarthy and, in particular, the clarification given in the telephone call of 5 March. No provision was made in the Group Accounts. It transpired that no settlement was ever sought.

Competitive Issues
From an early stage, it had been recognised that a critical aspect of ensuring the success of the Revenue initiative was its application across the whole financial sector. This was to ensure that, when DIRT was applied to the accounts of the customers in question, they were not in a position to move their funds to a rival financial institution which had less rigorous requirements.

In early April 1991, reports from the branch system in AIB indicated that not all financial institutions were acting similarly and that customers, when being notified that their accounts were being made liable to DIRT, were moving to rival institutions.

Mr O’Mahony and Ms Fullen met Mr McCarthy on 17 May 1991 to discuss this issue. Revenue undertook to investigate this matter as the importance, due to the competitive pressures, of treating all financial institutions in the same manner had always been recognised.

On 18 June 1991, Ms Fullen contacted Mr McCarthy to follow up matters raised at the previous meeting. The latter advised that the matter of other Banks had been brought to the attention of the Board of the Revenue Commissioners and that other Banks had also made complaints (including a complaint against AIB).

It is clear that in 1991, the problem of bogus non-resident accounts was still an issue across the industry and that the matter had been raised with the Board of the Revenue. Evidence would suggest that Revenue did follow up with other financial institutions and, over time, the competitive concerns abated. This would seem to indicate a change in behaviour in other financial institutions around that time although the response of some sectors may have been slower than others.

Extension of the Completion Date
On 26 June 1991 Dr de Buitléir contacted Mr McCarthy and agreed that the deadline for completion of the exercise be extended to 30 September 1991. The primary reason for this was the absence of Mr O’Mahony due to serious illness.

Foreign currency accounts were made liable to DIRT on 1 June 1991 and another reason the exercise was extended was to ensure that, from that date, relevant declarations were in place where such accounts were held for non-residents. Instructions in this regard were given by the Group Taxation Manager to the Regional Managers.

Continuing discussions
There were continuing discussions, in Mr O’Mahony’s absence, between Ms Fullen and Mr McCarthy on operational procedures for non-resident accounts and other issues. Ms Fullen wrote to Mr McCarthy on 22 August 1991 seeking clarification on a number of procedural matters.

On 6 September 1991 Dr de Buitléir and Ms Fullen met Mr McCarthy and Ms Nuala Ní Suibhne at which time Mr McCarthy spoke of the encouraging response by financial institutions to the DIRT ‘clean-up’. During the course of the meeting the IB personnel responded to a number of queries which had been put by AIB in a memorandum of 22 August 1991. Mr McCarthy agreed the DIRT procedures which had been forwarded to him for comment by Ms Fullen. Further correspondence on points of clarification was exchanged on 27 September 1991, 4 October (in which Mr McCarthy agreed that authenticity checks by GIA would only apply from 30 September 1991), 5 December 1991, 4 February 1992 and 18 February 1992.

No settlement was made with Revenue and no such settlement was sought by them or even raised in the continuing contact with them.

Revenue’s Position
Background to the 13 February 1991 meeting 

In late 1990 Revenue were in correspondence with the Tax Department of AIB in relation to two branches of the bank in which Irish resident taxpayers held deposit accounts which had been designated non-resident and which Revenue had discovered in investigating these individuals. The individual cases had been the subject of settlements. The bank, in a letter of 31 December 1990, advised Revenue that there were ‘no improper non-resident accounts held at either Branch’. However, the Senior Inspector was concerned that adequate controls may not have been in place in the bank to ensure that Irish resident taxpayers could not take advantage of non-resident declarations.

This led to further correspondence and a meeting was arranged between the bank and the Senior Inspector to discuss aspects of the two cases and the bank’s overall approach to the question of non-resident declarations. The Senior Inspector advised the bank on 5 February 1991 that the discussion would go beyond the two cases referred to. The Investigation Branch, in the course of their investigations into the affairs of taxpayers, had from time to time uncovered situations where Banks held accounts of Irish resident taxpayers which had been classified as non-resident. Although evidence of complicity by the bank or their officials in relation to this was skimpy, suspicions nevertheless existed that some bank officials may have facilitated the taxpayers in concealing their funds from Revenue. Consequently, the Senior Inspector invited the other Unit Leaders of the Revenue Investigation Branch to attend the meeting.

The proposed meeting presented an opportunity to Investigation Branch to 

discuss the bank’s control system with particular reference to establishing a trail to a bank official accepting a bogus declaration

explore allied matters such as the bank’s Internal Audit procedures in this area. 

Revenue had no detailed evidence on the scale of these accounts held by AIB and had not the legislative powers to establish such information. There was no mention at the meeting of the figure of 53,000 bogus non-resident accounts nor of a sizeable number of accounts for which no declarations existed.

The meeting of 13 February 1991
The Revenue approach as reflected in four separate contemporaneous notes made independently by each of the officers present at the meeting, was to explore the bank’s role in the matter of facilitating, or otherwise, Irish taxpayers in their efforts to evade tax. A wide ranging discussion ensued. The meeting did not result in any settlement or agreement that DIRT liability arising for past years would not be payable. The Investigation Branch did not have the bank’s own affairs under any form of investigation, nor had any challenge been issued in the matter of DIRT liability. With the limited information then available to Revenue, the primary concern was whether the bank had adequate controls in place to ensure that taxpayers (bank customers) were not being facilitated in evading their taxes.

Revenue’s notes of the meeting indicate that AIB were invited to re-examine all of their non-resident accounts and certify by 30 June 1991 that they were in order, AIB having advised in the course of the meeting that they had procedures in place to ensure compliance. Revenue agreed that any detection of bogus non-resident accounts arising as a result of that re-examination would result in DIRT and negotiated interest being payable but would not result in publication of the bank or its officials, and that any subsequent detections would be considered for prosecution.

Revenue’s letter of 15 February 1991 confirms this approach where it states

"I invited you to have all the non-resident accounts re-examined and suggested that each Branch Manager certify to you that all the accounts at their Branch, at 30 June, 1991, are insofar as they are aware genuine non-resident accounts. Any cases discovered prior to 30 June, 1991, will be the subject of a DIRT payment to be negotiated at this Branch without penalty and without publication. Detection of offences arising after that date will give rise to prosecution of both the bank and the official involved, a point which should be clearly advised to your staff"
The letter of 15 February 1991 sets out the terms under which discussions were taking place between Revenue and AIB. In essence Revenue sought

new stringent arrangements in regard to non-resident deposit accounts

review of all existing non-resident accounts with a view to re-classification

as a result of that review, disclosure to Revenue of cases which were re-classified so that tax liability with negotiated interest but without penalty and publication could be finalised.

Revenue were reassured by the bank’s attitude at the meeting and their emphasis on Internal Audit procedures in place.

Revenue did not, as is suggested by the bank, give AIB an "amnesty" from DIRT undercharges. The bank apparently contend that they sought confirmation on the telephone that the Senior Inspector’s superiors were aware of the "arrangement", and claim they were advised that it was with the agreement of the Board of the Revenue Commissioners. There is no evidence or recollection in Revenue of any such communication from the bank. Revenue is quite clear that neither senior management nor the Board considered or approved any arrangement involving the waiving of past liabilities in relation to DIRT. Indeed, it will be noted that in the Group Chief Executive’s statement to the PAC, in defining the so called forward looking arrangement, he says that there was to be no penalty or prosecution but says nothing about payment of tax. It is not credible that, in the context of such an important matter, such confirmation would be sought from the officer concerned and not from his superiors. The bank officials involved would have sufficient knowledge of the tax code and Revenue procedures to know that a Senior Inspector could not grant an amnesty.

In regard to the specific AIB contentions which are not accepted by Revenue.
The first AIB contention was that bogus non-resident accounts up to 1991 were an industry issue. While Revenue has acknowledged that there were problems about bogus non-resident accounts in a number of institutions, it does not accept the clear implication in the statement of the Group Chief Executive, AIB that there was an industry-wide "resolution" in the form of an "amnesty" in 1991 for non-payment of DIRT. No such amnesty was given. Neither Revenue senior management nor the Revenue Board ever approved such an amnesty for AIB. The Chairman of AIB is on the public record as stating that "there were not tax amnesties and no tax-deals with the Revenue Commissioners". The other main banking institution had indicated that it neither sought nor received any general agreement with regard to DIRT liability and that no general settlement with the Revenue Commissioners ever arose.

The second contention was that, while confirming that they did not do a deal with Revenue for £14 million, AIB accepted Revenue proposals in 1991 for resolving this issue and AIB did all that they were asked to do. AIB have accepted in evidence that the proposals in the Revenue letter of 15 February 1991 would have required payment of past DIRT but then argued vaguely that "it became clear that this was a forward looking arrangement". Revenue do not accept the contention that there was agreement that retrospective DIRT need not be paid. There was no such agreement. Where bogus non-resident accounts had been discovered in individual cases payment of full DIRT back to 1986 has been required by Revenue.

AIB argued that the "amnesty" arrangement was indicated by a Senior Inspector of Taxes in a telephone conversation on 5 March 1991 but that no written confirmation was received. Anybody with even a cursory knowledge of the tax system, never mind detailed knowledge of it, would know that an "amnesty" could not be given in such a manner and without legislation. It should also be noted that up to 1993 no Amnesty had been introduced in this country providing for remission in whole or in part, of actual tax as distinct from interest and penalties. More importantly, there is strong evidence in the AIB internal audit documentation now available to Revenue that even on 5 April 1991 there was a clear awareness of this situation in AIB. "The Group Taxation Department has informed me that an Amnesty cannot be given without legislation going through the Dáil: the Group therefore has a contingent liability of c. £100 million in respect of DIRT." (Quotation from letter of 5 April 1991 from Group Internal Auditor to Chairman of Audit Committee).

The AIB evidence has tended to obscure the point that, under the law and with the detailed information on bogus accounts which it had and which was withheld from Revenue, there was an indisputable onus on the bank to pay the DIRT due for all years.

The third contention was that AIB did not mislead Revenue on the extent of the problem at AIB. Revenue is in fundamental disagreement on this. Revenue does not accept that it was not misled on the detailed information available in AIB on the scale of the problem. It is clear that during the period in question AIB had detailed knowledge/estimates of the scale of its problem. At no time was this information made available to Revenue. Revenue obtained it only when they requested it after the disclosure in the Sunday Independent in April 1998. Under the DIRT system, which is a Self Assessment system on the financial institution, the clear onus was on AIB to act on the information available to it.

With regard to the statement that Revenue "never felt the need to come back and ask if there was tax to be paid".
(1) The onus was on AIB

(a) to advise Revenue of irregularities discovered by AIB (whenever those discoveries were made); and

(b) to revert to Revenue on the specific issues which had been raised e.g. names of branches where significant irregularities came to light.

AIB did not fulfil that onus.

(2) The fact is that the clear onus was on AIB to tell Revenue the position. The bank did not disclose the scale of what was involved to Revenue.

(3) Revenue were denied knowledge of essential information which was available, and which Revenue were entitled to, and which AIB were obliged to disclose to them.

Revenue in possession of that information would have acted very differently."

Outcome of Oral Hearings

The individuals who were involved in the meeting and contacts at the time - Mr O’Mahony, Ms Fullen and Dr de Buitléir for AIB and Mr MacCarthaigh and Mr Ó Donghaile for Revenue - have outlined in oral evidence to me their recollection and understanding of the related events of 1991. Apart from providing some clarification on the detail of their involvement in the issue their evidence merely served to underline the opposing positions of their respective organisations.

The Revenue position is supported by the correspondence and its notes of contacts with AIB. On the other hand, AIB’s position is supported by their contemporaneous notes of contacts with Revenue.

Other Issues
There are some other issues arising from the positions taken that require closer examination

Lack of Revenue follow up

Extent of alleged amnesty

£14 million "uplift"

Correction of Revenue Evidence given to the Committee of Public Accounts.

Lack of Revenue Follow Up
AIB suggest that the lack of follow up by Revenue in the matter of seeking DIRT arrears supports its view that the arrangement was ‘forward looking’.

The meeting between AIB and Revenue on 13 February 1991 and the consequent letter of 15 February 1991 required or implied certain demands on AIB as part of the agreed arrangement. 

The principal demands were

The letter stated that any cases viz. bogus non-resident accounts, discovered prior to 30 June 1991 will be the subject of a DIRT payment to be negotiated at Investigation Branch without penalty and without publication. Subsequently, Revenue did not enquire whether there were any such cases and the question of a negotiated payment was not considered by Investigation Branch.

The letter "suggested that the examination be done of the numbers of non-resident accounts held at the various Branches and any unusual or unexpected preponderance should be notified to this Office and investigated by your internal audit people". According to the documents I have examined and the oral evidence given to me, there was no such notification given nor was the request repeated by Revenue.

Both AIB’s and Revenue’s notes of the meeting on 13 February 1991 recorded that AIB were to provide a certificate to Revenue that all non-resident accounts were in order by 30 June 1991. However, this requirement was not restated in the letter of 15 February 1991. Again, no such certificate was provided nor was it sought by Revenue after that date.

Bearing in mind that 

Mr MacCarthaigh’s record of the meeting on 13 February 1991 stated that Mr O’Mahony "freely accepted that up to April 1990 there was a major problem" 

Mr MacCarthaigh, in a minute to the Chief Inspector of Taxes dated 2 November 1990 in the context of bogus non-resident accounts detected in the Roscrea Branch of the Bank of Ireland, had stated that "abuse of the DIRT legislation through the operation of bogus non-resident accounts is rampant"

there was a general view that at least 50% of non-resident accounts were bogus

I enquired of Revenue officials why there was no follow up in the AIB case.

Mr MacCarthaigh stated in evidence to me

"I had no evidence on which to raise an assessment. There wasn’t a follow through. If there wasn’t and blame or guilt lies, then I have to put up my hand and say I was the guilty one. I didn’t follow through, but I don’t see it in that context at all. Looking at it in 1991 is very different to looking at it in 1999 in the sense that I did not have any of the wealth of information that is now available to me, available in 1991. I was extremely sceptical about the bank. Maybe I could be faulted for placing too much reliance on my scepticism. But as circumstances turned out, it seems to have been well founded. I had seen the response I got on Skerries and Templemore. There was certainly no question of writing off tax. That was not the reason why I didn’t go back. I wasn’t able to pursue it. If I was able to do more than write a letter or ask or invite -- as I used the word -- I would have used it. I had no powers and I couldn’t follow through. I couldn’t look or check to see if they had made correct returns. I couldn’t raise an assessment for lack of evidence. At the same time I was moving on to what was and turned out to be a fairly serious problem in the drinks industry which preoccupied a substantial proportion of my time. There were at least four major legislation changes including the 1992 Act which would have been directly linked to my desk. And we are not dealing with the corner shop, we are dealing with one of the largest businesses in the State. The terms were set out on the 15th February. I expected them to come back. If it was in my interest to come back, it was in their interest as well because I had given certain undertakings. I wasn’t going to pursue penalties and there was to be no publication and no prosecution if they came back and settled cases prior to 30th September 1991. They didn’t do that. They didn’t avail of the offer that was available to them on that. They had an incentive to come back to me. They had an obligation to come back to me. I think it is unjustifiable that I should be sending reminders to Allied Irish Bank on such an important matter. After all, you mentioned a number of conversations of which I have no recollection. Certainly when it came to pursuing points or getting things done, on their own argument they seemed to be very diligent. Yet on the main points they weren’t diligent at all. It is very difficult to reconcile."
"The fact that there was a large problem with bogus accounts did not mean that the bank had a liability for all those accounts. They only had a liability in those cases where they failed to satisfy the obligations imposed by law. So, to a degree if the bank came back to me and said ‘here is £10,000 in settlement. This is the tax involved in incorrectly designated accounts’ that would be the end of the story in the context of the fact that I couldn’t verify it, I would have to accept it. I was totally dependent on them. But the fact that there was a large number of wrong accounts does not by any stretch of the imagination mean that there was an equivalent sum of money payable to Revenue by the banks. I had no idea as to the scale of it. I still don’t know of involvement by their officials."
"I just don’t accept that Allied Irish Bank can transfer the monkey from their back onto the Revenue back by virtue of a letter not being issued to follow-up. I just refuse to accept that. They had a legal obligation. Primarily they had a legal obligation. Forget the invitation, they had a legal obligation. DIRT is a self-assessing tax. It is not something they can opt in and opt out of. It is a long-standing problem according to them."
I enquired of Mr MacCarthaigh if his assignment to the inquiry into the drinks industry in September 1991 was a factor in his non-pursuit of the AIB matter. He replied

"It is a huge factor. The volume of work involved in that was enormous. I was 15 months doing practically nothing else. I think there were at least four pieces of legislation that emanated in the Finance Act 1992 in which I had a direct involvement. There were substantial negotiations taking place because I did it on a top-down basis. It was a very complex operation. It took all my time. For example, I would have been carrying an allocation of maybe 20 cases. Whilst I may have concluded one or two of them at a later stage most of them were re-assigned to somebody else."
He stated that the AIB case was not reassigned.

In response to my enquiry as to whether in the normal course of events viz. without the drinks industry assignment, he would have followed up the AIB case in a pro-active way, he stated

"I think I would because the correspondence that you have been handed from the Revenue show that for want of a better expression I had a thing about the banks. I diligently pursued the banks. I pushed the boat out as far as I could within the limitations imposed on me. I am a little disappointed that I didn’t follow through at the time. I have to admit that personally. But certainly if I was not burdened down with the drinks operation, I would expect to have given it maybe even priority. But that is life."
In response to my enquiries as to the system for monitoring progress of cases in Investigation Branch, Mr P.S. Ó Donghaile - Principal Inspector in charge of the Branch from June 1991 - stated in evidence to me that such a system was in place but that the AIB matter was not logged as a case because it was viewed as being on the margins of the activities that the Branch was engaged in. Mr Ó Donghaile pointed out that generally speaking, cases referred to the Branch had good hard evidence that there might be something wrong and the Branch had the capacity to go and inquire into that. The AIB matter was seen as being different. There was no hard evidence, just a couple of isolated incidents which had been dealt with. Mr Ó Donghaile stated

"We had raised an issue with them; we didn’t know where it was going. We are looking at a scenario where we couldn’t get behind anything they said to us, and I suppose, at the end of the day we were not very confident that they were going to say anything meaningful to us, in any event, knowing that we had a total lack of power to do anything about it. We were in their hands."
Under further questioning regarding the failure to follow up on the AIB case, Mr Ó Donghaile stated

"Certainly, if there was a failure on Revenue’s part, it was a sin of omission because things slip through the cracks and if you have a limited resource, you do what you can within the framework of that resource, which is what we were doing with the limited resource we had at our disposal. We were diverted into, at that time, several things, because in my previous five years in the Investigation Branch, I don’t think we were involved in anything quite as hectic as we were involved in 1991 in that we had the Beef thing and the Beef thing ranged across a whole series of companies that had to be addressed. We had the drinks thing and we had the semi-state thing. Now, we had never previously been involved in anything of that sort. Prior to that, we were caseworkers and this was a new departure. These things run very hard on our horizon. These are the things that we put our efforts into, along with the ongoing case load. This case here, as I said to you, was on the margins of our activities. We were tackling an issue in relation to AIB, we weren’t tackling AIB as a case per se. We just couldn’t investigate it. An issue had arisen, and we would raise the issue with them and we were waiting for them to come back to us and we would have expected them more so than say some of the operators that we had been used to dealing with. Now, they didn’t do so. Things slip through the cracks under those kind of pressures."
Extent of Alleged Amnesty
At an early stage of its dealings with Revenue in 1991, AIB were of the opinion that the amnesty granted covered no retrospective DIRT liability for periods prior to 6 April 1990 and that consequently any DIRT payment to be negotiated would relate only to DIRT arising on interest paid subsequent to 5 April 1990. The AIB view is recorded in a summary note prepared by Ms Fullen after the meeting of 13 February 1991. The Revenue letter of 15 February 1991 which was issued after that meeting is silent in this regard and, according to AIB papers, clarification was sought from Revenue soon afterwards. 

A note dated 26 February 1991, prepared by Ms Fullen, records that Mr J O’Mahony telephoned Mr D.A. MacCarthaigh and received confirmation "that, if relevant, any DIRT payment to be negotiated would relate only to that on interest paid subsequent to 5 April 1990."
In a report dated 29 July 1991 on the origin of the arrangement with Revenue and developments to date, Ms Fullen pointed out that the extension granted by Revenue for having the reclassification exercise completed by 30 September 1991 did not extend the period (i.e. 6 April 1986 to 5 April 1990) for which AIB will not be penalised for non-deduction of DIRT where it was appropriate to do so. Ms Fullen also stated in that report that AIB had a potential DIRT exposure in relation to interest paid on bogus non-resident accounts in the branch network in October 1990 - interest being paid twice yearly on demand deposits at the branches. Reference was also made to a potential DIRT exposure for the months of June and July 1991 in respect of interest paid on term deposits in the RDC.

In the course of the oral hearings, I put it to the AIB representatives that my examination of the bank’s papers had not revealed any record of a change in AIB’s understanding of its arrangement with Revenue in this regard. At this stage I had already noted from Mr Don Walsh’s (then Head of Group Internal Audit - Ireland) evidence that an estimate of £9.4m had been prepared to cover a possible liability for DIRT underpaid in the 1990 - 91 tax year.

In response to my enquiries, Dr de Buitléir and Mr Philip Brennan stated in evidence to me that no payover was made in respect of DIRT underpaid on accounts misclassified as non-resident from 6 April 1990 up to the date of their reclassification because it was AIB’s understanding that, as the situation evolved or developed, no payment was due, no payment was subsequently demanded and the question never came up in discussions with Revenue.

£14 million "Uplift"
There was some confusion at the meeting of the Committee of Public Accounts on 15 October 1998 regarding an increase of £14 million in AIB DIRT payments over the period 1990 to 1992 and the extent to which the increase was due to the bank’s reclassification of bogus non-resident accounts. At the earlier meeting on 13 October 1998 there was a suggestion that the £14 million might have represented a type of settlement. It was established that this clearly was not the case.

The £14 million "uplift", as it has come colloquially to be known, is the approximate difference between the DIRT payment for the tax year ending 5 April 1990 viz. £49.9 million and the DIRT payment for the tax year ending 5 April 1992 viz. £63.5 million. The bank had acknowledged in evidence before the PAC that the increase of £13.6m was attributable to a combination of changes in the tax rate, interest rate and business volumes as well as to the reclassifications of accounts previously DIRT exempt. The bank has analysed the increase and its best estimate of the effect of the reclassification on the increased DIRT proceeds is that, after allowing for a reduction in DIRT rates, it represented about 30% of the increased yield over the two years.

Correction of Revenue Evidence Given to Committee of Public Accounts
In the course of a meeting of the Committee of Public Accounts on 28 April 1998, Mr Cathal MacDomhnaill (then Chairman of the Revenue Commissioners) stated in relation to DIRT

"In 1991, we approached all the financial institutions on the basis of our own analysis of the movement in accounts".
As this statement strongly suggested that Revenue had adopted an industry wide approach to the problem of bogus non-resident accounts as contended by AIB, I enquired of Mr Mac Domhnaill as to the basis of the statement. In responding, Mr MacDomhnaill said, in evidence to me, that he might have mistakenly referred to 1991 and perhaps the transcript should have been corrected. He pointed out that he didn’t have any briefing papers with him at the PAC meeting at the time so he was giving the best information he could.

I also raised the statement with the current Chairman of the Revenue Commissioners, Mr Dermot Quigley in the course of hearing his evidence. He responded that he had checked as best he could but he did not think that anybody was aware of any letter or approach to the financial institutions generally.

On 24 June 1999 I received a letter from Mr Quigley in this connection stating 

"I am writing pursuant to the point you raised last week with my predecessor and myself in relation to material on page 52 of the Committee of Public Accounts Second Interim Report on the Appropriation Accounts 1996.
The minutes record Mr MacDomhnaill as saying at the hearing of 28 April 1998:
"In 1991, we approached all the financial institutions on the basis of our own analysis of the movement in accounts".
You will recall that this particular hearing of the PAC was called to hear a progress report on prosecution policy but that discussion came to range much more widely. Unfortunately, the statement above is not factually correct. Since last week I have spoken with Mr MacDomhnaill. He agrees that there was no approach to all financial institutions in 1991 (such an approach had been made in 1984 in the context of the then mooted Code of Practice in relation to deposit accounts).
The position is that a number of financial institutions - including the two main banks - were approached by individual Investigation Branch officers in the period 1990 to 1992 arising from irregularities in compliance with the DIRT legislation in specific cases; none of these approaches was based on an analysis of movements in accounts generally.
I hope this clarifies the position. The confusion in the matter is regretted as is the omission to correct the factual error when the minutes were being certified.
I have shown this letter to Mr MacDomhnaill before issue."
Chapter 27 : AIB Group Internal Auditor’s Report 1991
Background
The public concern about the scale of bogus non-resident accounts emanated from an article published in the Sunday Independent of 5 April 1998 and the Magill articles of October and November 1998. The source of the information contained in those articles appears to be a document sent by the AIB Group Internal Auditor, Mr Anthony Spollen to the Audit Committee in March 1991 and other material associated with the follow up to that document.

The document in question covers a number of issues which were causing Mr Spollen concern. The extract from the document dealing with the issue of bogus non-resident accounts in the Republic of Ireland is reproduced at Appendix H but in essence it states

the Taxation Department of the bank estimates that at least 60% of non-resident accounts are bogus to a value of £600 million

the DIRT payment which should have been made to Revenue in October 1990 in respect of bogus accounts is in the region of £10 million for the six month period

there is a contingent liability (probably close to £100 million) for DIRT arrears back to 1986

the absence of any documentation for a large number of accounts has been the subject of comment and report in many internal audit reports

the Group Taxation Department’s statement that a determined effort was made to eliminate all bogus non-resident accounts by April 1990, was not true

there was no amnesty from Revenue in respect of arrears of DIRT.

Senior management of the bank did not accept the validity of these assertions and ultimately the matter was put to the Group Audit Committee of the bank in the wider context of the independence of the Group Internal Auditor and his other specific concerns. In a report dated 27 May 1991, the Group Audit Committee supported the senior management’s view of the matter. The relevant extract from the report states

"Non-Resident Accounts in the Republic of Ireland ("Form F Deposits")
8.1 The Internal Auditor submits - (a) that he has frequently commented on the inadequacy of documentation for a large number of accounts; (b) that the situation is critical; and (c ) that the exposure of the Group is substantial, viz. some £10 million for April - September 1990 and "probably close to £100 million [since 1986]" for which some form of provision will have to be made in the accounts. He further alleges that the Group Taxation Department’s assurances that a determined effort was made to eliminate all bogus non-resident accounts by April 1990 was "clearly not the case"
We recognise that the situation is a very difficult one for all concerned and is general throughout the industry. We have considered the views of senior management and in particular their on-going dialogue with the office of the Chief Inspector of Taxes and we noted that the Financial Director has informed the Central Bank of the continuing position. We accept that (a) in para 8.1 above is the case but that (b) is a view not shared by senior management. With respect to (c), the appropriate provision will be determined in due course by the Audit Committee on advice submitted to them."

A provision in respect of a DIRT liability was not included in the annual accounts.

The bank claims that Mr Spollen’s expressed concern about bogus non-resident accounts may have been prompted by his dissatisfaction with a proposal to transfer him elsewhere in the Group. Mr Spollen denies that his actions were influenced by the proposed transfer.

There is clearly a conflict on a number of key points between what is contended by Mr Spollen and the bank’s position. In the following paragraphs I will set down the basis for the opposing positions by reference to the documents I have examined and the oral evidence I have heard.

"60% of Non-Resident Accounts are Bogus"
Mr Spollen
In documents examined, Mr Spollen stated in a memorandum dated 6 March 1991 to Mr Brian Wilson, Group General Manager, that "for the purpose of calculating the DIRT which should have been deducted in the half year to October 1990, Jimmy O’Mahony and the Financial Control people have assumed that 60% of all accounts designated non-resident are bogus". In his submission to the Audit Committee dated 10 March 1991, he stated that the 60% was an estimate by the Taxation Department of AIB. In oral evidence, Mr Spollen confirmed that to the best of his recollection Mr O’Mahony was the source of the 60% estimate.

Mr Jimmy O’Mahony
I have seen no document signed or attributed to Mr O’Mahony which records 60% as an estimate of bogus non-resident accounts in AIB.

In oral evidence, Mr O’Mahony stated "I have no recollection of mentioning to Mr Spollen a figure of 60% as representing the proportion of non-resident declarations which were not genuine. If I did mention it, it would have been an off-the-cuff remark, and not an attempt to precisely measure the percentage. I had no way of measuring this percentage and neither did Mr Spollen. In my humble opinion, I do not think that anyone could, no matter what yardstick one applied to determine what the problem was."
Mr Don Walsh (then Head of Group Internal Audit - Ireland)
In oral evidence, Mr Walsh stated the 60% bogus rate was communicated to him by telephone by Mr John Clifford, a member of his internal audit staff who was involved in discussions with Mr O’Mahony or some other member of the Taxation Department or other department. Those discussions, in which Mr Walsh had earlier participated on 4 March 1991 with Mr Clifford, were part of the proceedings of a committee which was set up to come up with an action plan going forward on the DIRT problem. At that particular meeting, it had been decided that a calculation of the potential liability of AIB would be done for the earlier DIRT payment for the tax year 1990-91 and the 60% assumed rate of bogus non-resident accounts was used in performing that calculation.

Mr Walsh stated in evidence to me that after receiving the phone call from Mr Clifford (on 5 March 1991)

"I would have gone directly; I would have considered this significant information; I would have conveyed that immediately to him (Mr Spollen)".

The evidence shows that Mr Spollen didn’t come up with the 60% estimate of bogus accounts. The estimate was supplied to him. The only material point of contention is the extent to which the 60% could be used as a reasonable basis for estimating the number of bogus non-resident accounts.

On the basis of the estimates of reclassifications performed in the first half of 1991 as set out in Chapter 25, it would appear that the percentage by value of accounts incorrectly designated as non-resident for DIRT purposes was of the order of 46%-48% in February 1991.

"The DIRT payment which should have been made to Revenue in October 1990 in respect of bogus accounts is in the region of £10 million for the six month period"
The basis for this statement would appear to be Mr Walsh’s oral notification to Mr Spollen of the information given to him by telephone by Mr Clifford on 5 March 1991.

According to Mr Walsh’s evidence to me 

"He [Mr Clifford] supplied me with the non-resident resources base that was being used. He supplied me with a 60% default assumption that was being used. He supplied me with the interest rates and the retention tax rates. It broke down into a figure of £2,500,000 for branches and a figure of £6,900,000 for the RDC totalling £9,400,000. I conveyed that to the Group Internal Auditor (Mr Spollen) together with the unreconciled difference."

Mr Walsh clarified in evidence that the £2,500,000 represented the DIRT underpayment in respect of six months interest on branch deposits and the £6,900,000 represented the DIRT underpayment in respect of eleven months interest on deposits with the RDC. 

He also explained that the reference to the "unreconciled difference" arose because the calculation used figures sourced directly from the retail deposit centre and these differed to an amount of £160 million with the statistics provided by the Technology Audit section. The bulk of the difference was represented by sterling deposits introduced by Republic of Ireland branches. Effectively, the total value of the non-DIRT paying Irish pound non-resident accounts was £772 million approximately. The £9.4 million calculation was based on that figure.

In summary, there is agreement that a calculation was made to cover possible liability for DIRT underpaid in the 1990-91 tax year. However, while the documents prepared at the time by Mr Spollen refer to the liability viz. "in the region of £10 million", as being in respect of all non-resident deposits for the half year to October 1990, the bank contends that a higher unadjusted figure was used by Mr Spollen viz. the Technology Audit figure, and that the £9.4 million figure includes DIRT on eleven months interest on non-resident accounts at the retail deposit centre rather than six months interest. More importantly, the bank contends that no such liability arises as they had an amnesty for the past from Revenue provided they fully regularised the position by 30 June 1991 (per the report dated 25 March 1991 from Mr John Keogh, Group Financial Director in response to Mr Spollen’s letter of 10 March 1991 to the Group Audit Committee).

"There is a contingent liability (probably close to £100 million) for DIRT arrears to 1986"
According to documents which I have examined, the basis of Mr Spollen’s contention that there was a contingent liability of £100 million appears to be statistics supplied by the Technology Audit Section of the bank relating to "Branch Deposits and Branch Introduced Deposits in Retail Deposit Centre (Combined) - Republic of Ireland". These show that, at February 1991, the total number of non-resident deposits was 87,660 with a total value of £982,989,409. These figures were used for the calculation of the DIRT unpaid of £10 million for the half year to 30 October 1990. The calculation of the £100 million appears to derive from multiplying that £10 million by the number of half years between April 1986 and April 1991 i.e. 10.

Mr Spollen stated in evidence to me that he understood that the statistics regarding the number and value of non-resident accounts at February 1991 would have been produced by the "financial control and taxation people" and that he would have applied the 60% estimate of bogus non-resident accounts to those figures viz.

60% of 87,660 = 53,000 approximately

60% of £983 million = £600 million approximately

Mr Spollen also stated in evidence to me that the estimate was never intended as a precise calculation. He pointed out that, while it did not take account of changes in volumes of accounts or interest and DIRT rate changes in the intervening years, it erred on the conservative side if anything. In this regard, he referred to a comment allegedly made by Mr Jimmy O’Mahony that 75% of the non-resident accounts in the RDC was "funny money" and that the position at February 1991 should have reflected the work that was carried out prior to that date on reclassifying bogus non-resident accounts as DIRT paying.

The bank’s views on Mr Spollen’s calculation of the contingent liability of £100 million are as follows

"It is not clear that the extract from Mr Spollen’s submission dealing with DIRT was ever intended by him to be a calculation of DIRT due. For this and other reasons outlined below AIB has contended that it is quite wrong to use it as an accurate basis for calculation.
The figures appear to be based on an interrogation of the computer systems in February 1991 which produced a report highlighting the number and value of non-resident deposits designated by reason of having either a Form F (Declaration under Section 175 of the Income Tax Act 1967) and/or Form 37 (Declaration under Section 37 of the Finance Act 1986) ‘flag’. The calculation appears to have been:
(i) ‘Bogus’ non-resident accounts numbers: 87,660* x 60% = 53,000
(ii) ‘Bogus’ non-resident account values: 982,989,409* x 60% = £600m
(iii) Outstanding DIRT liability: £10m** x 2 x 5 years = £100m
* As per totals on the computer interrogation
** £10m appears to be an estimate of DIRT on the interest based on the above values for a half year.
This is not a reliable basis to determine the DIRT at issue for the following reasons:
Volume, interest rate and DIRT rate changes
In grossing up the liability over five years, no account was taken of volume, interest or DIRT rate changes.
Number of Accounts
The figure of 87,660 for the total number of accounts included 15,782 accounts in the RDC which had nil balances.
Foreign Currency Accounts
Both the total number and value of accounts apparently used in the calculations (87,660 accounts to the value of £982,989,409) appear to include an element of foreign currency accounts. These were outside the scope of DIRT at that point in time and, consequently, should not have been included. The total value of non-resident accounts at the time was actually higher and the value of non-resident Irish pound accounts was lower.
DIRT Status of Accounts
The figures appear to assume that the ‘non-resident’ flag denoted the existence of a Form 37 and that, in each case where such a flag was present, the account was exempt from DIRT. This was not so as the presence or absence of a ‘non-resident’ flag did not determine the DIRT status of an account. A separate DIRT flag controlled this.
The non-resident status of an account and its DIRT status are not necessarily synonymous. For instance, some non-residents did not complete declarations. While such customers will be classified (correctly) as non-residents, they would be liable to DIRT in the absence of a Form 37. Of a total of 74,614 accounts designated non-resident in the Branch Network as at March 1991, a total of 47,976 was designated liable to DIRT.
Level of ‘bogus’ accounts
This figure results from an application of an estimated 60% default level to the figures extracted in order to establish the level of ‘bogus’ non-resident accounts from which DIRT was not being deducted. Mr Spollen did not arrive at this estimate himself and says so in the documents in question. He attributed this estimate to the then Group Taxation Manager, Mr O’Mahony who has no recollection of giving such an estimate. To the extent that any such estimate was given by him, he has stated that it would have been on the basis of ‘what if’ the default was at this level. That being the case, he has stated that it would have been with a view to prompting management to respond to the Revenue initiative of February 1991. We are unable to establish any basis in fact for the 60% estimate and do not believe it has any.
An examination of this issue undertaken in late 1998 found that by end March 1991 there were no more than c.4,000 potentially ‘bogus’ non-resident accounts with balances in the order of £110m by comparison with the alleged figure of 53,000 accounts to the value of £600m.
In his letter of 6 March, 1991 Mr Spollen stated that 17,000 accounts had no declarations of non-residence. This has no basis in fact. Internal Audit files indicate that evidence from 20 Branches was reviewed to establish recent audit trends in the months prior to January 1991. On the basis of this, it was concluded that there was an average document default level of 25%. However, this could range from minor completion errors to missing declarations. There is no evidence to substantiate the figure of 17,000 accounts with no declarations."

"The absence of any documentation for a large number of accounts had been the subject of comment and report in many internal audit reports"
It is clear from a review of internal audit reports up to 1991 that there was a high degree of documentary non-compliance detected since the introduction of DIRT in 1986. There was an awareness at senior management level that this was the case. In a letter dated 9 October 1989 from Mr Henry O’Brien, Head of the Inspection Unit in Ireland, to Mr Spollen he stated 

"I feel decidedly uncomfortable about the position in the Republic of Ireland. When DIRT was first introduced, there was a move to clean up the position, but then word went around the branch system that the Revenue would not exercise their rights to review the position at branches, and progress more or less ceased.
Following a discussion with Jimmy O’Mahony, we carried out a 100% sample at a number of branches earlier this year and the outcome was disconcerting.
In general, there is not a major problem in Dublin or the East Coast area, but from West Cork to Donegal, the position is bad in a large number of branches.
If a decision was taken to put our house in order forthwith, there would be implications for the bank, by virtue of (a) higher interest rates payable on resident deposits, and (b) a probable loss of deposits. On the other hand, the bank is acting improperly at best in paying interest gross when the required forms are not held and it could be contended that we are not exercising due diligence in this area. There is a school of thought that 1992 will fix everything, but I don’t believe this. 
I would like to see a gradual move towards putting our house in order and I propose to discuss this with Pat O’Mahony when we have our meeting shortly - also with Jimmy O’Mahony".
Mr Spollen passed the letter on to Mr Keogh on 10 October 1989 with a note that said inter alia "and you will find it interesting".

Documentary non-compliance was still a problem in late 1990. In a memorandum dated 16 October 1990 from Mr Walsh to Mr P. J. O’Mahony, General Manager Branches, enclosing regional summaries of audit findings in branches in the Republic of Ireland for the half year to September 1990 he stated that "the summaries reveal shortcomings in control standards across all regions with some variation but with the high risk areas of ....Form 37/Form F.......featuring frequently as requiring improvement and increased management attention."

In the annual presentation by the Group Internal Audit Department to the Group Audit Committee in December 1990 a reference was made to a comprehensive review of Form Fs having been undertaken in both Britain and Ireland (12 staff were involved in this assignment) and that the RDC had non-compliance with Form F procedures.

In his report dated 25 March 1991 to the Group Audit Committee, Mr Keogh referred to that presentation to the Group Audit Committee. He stated

"The findings of that review (viz. The comprehensive review of Form Fs in both Britain and Ireland) were not stated and no issues arising from it were flagged for the Audit Committee as giving cause for concern".

Mr Culliton, Chairman of the Group Audit Committee at the time, stated in evidence to me that references to documentary non-compliance on non-resident accounts were omitted from or, at least, did not have that significance attached to them in the Internal Auditor’s presentation to the Audit Committee in December 1990. He stated that it was his practice during his term as Chairman of the Audit Committee to enquire of the Internal Auditor on the occasion of the presentation of the report whether or not there were any issues that he wished to bring to the attention of the Audit Committee and the Committee was assured that there were no such matters.

Mr Spollen stated in evidence to me that in December 1990 he had no feel at all for the extent of the problem. In response to my enquiries as to why, in the face of overwhelming evidence from internal audit reports, he did not flag the matter as a serious issue for the Audit Committee prior to 1991, he stated that there was an apparent failure on the part of internal audit to follow up their findings on documentary non-compliance with branch managers. He stated that his awareness of the scale of the problem dated from his meeting with Mr Walsh at the end of January 1991 in the context of being informed of there being a problem with the bona fides of a third of the non-resident accounts in Northern Ireland.

In summary, there is no doubt that the problem of extensive documentary non-compliance on non-resident accounts was identified and reported by Internal Audit in the years up to 1991. Senior Management in the persons of Mr Keogh, Mr P. J. O’Mahony and Mr Jimmy O’Mahony were made aware of the serious nature of the problem prior to 1991. Mr Spollen was also made aware of the problem but did not appear to appreciate the gravity of the situation. Consequently, he did not report it as a serious issue to the Group Audit Committee.

"The Group Taxation Department’s statement that a determined effort was made to eliminate all bogus non-resident accounts by April 1990, was not true".
The bank’s efforts to eliminate bogus non-resident accounts would have come to Mr Spollen’s attention primarily from (a) a letter dated 6 February 1991 from Mr Brian Wilson and (b) a memorandum dated 12 February 1991 from Mr Walsh.

(a) "These initiatives were worked out following discussions which I had with Pat O’Mahony, General Manager - Branches and Information Technology, who had already been tackling the issue with his management team during last year."
(b) "Documentation standards for non-resident deposits in the Ireland Division have been inadequate and following representation from Group Internal Audit, Senior Executive Management have put a strong message into the system over the last 12/18 months that matters were to be rectified".
The question of what constitutes a determined effort is subjective. While it is clear that some effort was being made, it wasn’t determined enough because it wasn’t successful. The fact that such an extensive reclassification took place in 1991 is a testament to the failure of any such earlier efforts. 

"There was no amnesty from Revenue in respect of arrears of DIRT".
The matter of whether there was or wasn’t an amnesty from Revenue is one of the key issues of the investigation being undertaken by me. The previous chapter of the report addresses this issue.

For the purposes of this section of the report, it is appropriate to consider the basis of Mr Spollen’s concern. In a memorandum of 28 February 1991 headed "Comments on the content of the Letter from Investigation Branch of the Revenue Commissioners dated 15 February 1991, and the Group Internal Audit approach" from Mr Spollen to the members of the Group Internal Audit Management Committee he states:

"He [the Senior Inspector in Investigation Branch] also stated that any cases discovered prior to 30/06/91 will be subject to DIRT payments to be negotiated at the Investigation Branch and that such payments will not be subject to penalty or publication.
What period will this payment cover ?
If over 1 year, does the bank have a liability ? 
What is the position re: Accounts closed either this year or previous years which were not bona-fide Non-Resident accounts ?"

In a memorandum dated 28 February 1991 from Mr Jimmy O’Mahony to Mr Spollen he states

"Your request for a further letter from the Revenue Authorities confirming that an amnesty is being afforded to A.I.B. and all other Financial Institutions for the period prior to 6th April 1990 cannot be complied with. You should understand that a situation such as this is extremely delicate. To seek what you require would mean legislation and this is not desirable for this type of issue. We are being offered a way out of a very difficult situation which I believe will meet the needs of both the Revenue and the other Financial Institutions without it being publicised - this being very much in the interest of the bank."

In a letter dated 6 March 1991 to Mr Brian Wilson, Mr Spollen states 

"Jimmy O’Mahony states that we cannot get confirmation that an amnesty is being offered as this would require legislation which he feels is not desirable for this type of issue.
We cannot therefore say that we do not have a huge potential liability ....(If we calculate the D.I.R.T. for the year to 31/3/91 on these bogus accounts as being close to £20m....and if the problem has been improving significantly over the past years as was indicated to the Investigation Branch it does not need me to say to you that the potential liability is very large indeed.)
It is not clear from the letter if the DIRT payment to be negotiated with the Investigation Branch is for 1 year or more than that."

Mr Spollen took the Revenue letter of 15 February 1991 at face value and was not reassured by the contents of Mr Jimmy O’Mahony’s memorandum in the absence of any written evidence from Revenue to the contrary.

In summary, Mr Spollen saw the need to calculate a contingent liability in respect of DIRT arrears in the absence of any evidence of a Revenue amnesty while senior management saw no need for such a calculation as they believed that they had a Revenue amnesty.

Circumstances in which seriousness of problems came to Mr Spollen’s attention
There is a conflict of evidence as to the source of the original estimate of bogus non-resident accounts in AIB in the Republic of Ireland attributed by Mr Spollen to Mr Walsh.

Mr Spollen
In a letter dated 28 January 1991 to Mr Brian Wilson, Mr Spollen states

"He [Mr Walsh] currently estimates that the size of the Form F problem in the Republic of Ireland could run into hundreds of £ millions".

In a memorandum dated 30 January 1991 to Mr Walsh, Mr Spollen states

"Please quantify immediately the amount of false Form F money on the books of the Group. The estimate (£350m - £400m) which you have given me is frightening."

Mr Spollen stated in evidence to me that to the best of his recollection what happened was that Mr Walsh came to him and said "We have a problem in Northern Ireland" and he responded per the evidence

"So I said to him presumably: ‘What is the situation in the Republic?’ and he said that this could run into hundreds of millions. I would have said to him: ‘Well, hang on, hundreds of millions; what does this mean?’ and he said: ‘Well, it could be 350 or 400'. That would have scared me for one reason -- because Walsh always understated problems."

Mr Walsh
In regard to the letter of 28 January 1991 from Mr Spollen to Mr Wilson, Mr Walsh stated in evidence to me

"In late January 1991 the group internal auditor in a discussion with me asked for my estimate of the default level of non-resident accounts in the Republic of Ireland. The impression has been given that I raised this with the group internal auditor. That is not the case, he raised it with me in late January 1991. We had a reasonably long discussion. I told him what our procedures were from an audit point of view. I told him that it would be, as far as I could see, impossible to come up with an estimate or to quantify what the situation might be. And the only way that could be achieved in my view -- and I said this to him -- was to interview individual branch management. That would involve a huge exercise in visiting branches. The discussion was left at that. A few days later the group internal auditor showed me a copy of the letter which you have outlined. I was quite taken aback at the mention of hundreds of millions of pounds because I have no recall at that time of having given any such estimate. I said this to the group internal auditor. I also made a point of correcting it with the recipient of the letter a short time later."

In regard to the memorandum of 30 January 1991, Mr Walsh stated in evidence to me

"This was an even more specific estimate. Again, I had no recall at that time of having given such an estimate. I noted at the time that the estimate hadn’t been sent anywhere else. But I was quite surprised at the time as to his need to put this in writing to me including such an estimate considering we were working in adjoining offices."

He also stated that he told Mr Spollen that the estimates he was quoting were not his (Mr Walsh’s) but that 

"the conversation was overtaken by his request as to would I quantify the overall situation, which I had already verbally explained to him was not on. That it couldn’t be done without visiting branch management. When I put this to him he said that he would get technology audit to do it. He went out directly to the technology audit people and gave them his instructions. He made it clear to me that I was to respond to him when that exercise was concluded."

